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Thesis abstract 
This thesis examines the concept of Vivir Bien as decolonising legal project in the context of the 
current Political Constitution of the Plurinational State of Bolivia (2009). This multidisciplinary 
study adopts as theoretical background decolonial theories such as Santos’ Epistemologies of the 
South and Latin American Decolonial Thought in combination with New Latin American 
Constitutionalism. With the aid of this theoretical framework, two legal methodologies of analysis 
(statutory analysis and case law analysis) are used to examine the data. The data is sourced from 
four legal documents. The first one is the Bolivian Constitution, particularly the articles that 
expressly incorporate or refer to the concept of Vivir Bien. The second and third ones are national 
legislation: Act 071- Law of the rights of Mother Earth (2010) and Act 300 - Framework Law of 
Mother Earth and Integral Development for Living Well (2012) which supplement the 
constitutional text, particularly regarding Mother Earth, integral development and Vivir Bien. The 
fourth source of data is Plurinational Constitutional Judgment 0300/2012 regarding the 
interpretation and application of the concept of Vivir Bien as a constitutional principle to the 
resolution of a legal dispute. In Plurinational Constitutional Judgment 0300/2012, the Bolivian 
Plurinational Constitutional Court, was asked to decide as to the content and scope of indigenous 
peoples’ constitutional right to be consulted about two legislative measures affecting the 
Indigenous Protected Area and National Park Isiboro Sécure - TIPNIS – its intangible character 
as well as the proposed construction of a highway accross the TIPNIS.  
My analysis seeks to ascertain whether and how the constitutional incorporation of the concept of 
Vivir Bien represents a legal and epistemological shift within the new Bolivian Constitution. By 
“legal and epistemological” shift, I mean indigenous (non-Western) epistemologies have been 
incorporated within a type of Western legal document – in this case a modern liberal constitution 
– typically informed by dominant Western epistemologies. By examining a constitutional text that 
purports to incorporate, with equal hierarchy, both Western legal principles and non-Western ones, 
and by proposing a set of “decolonising” constitutional principles, I aim to advance the body of 
knowledge regarding this novel type of decolonial “hybrid” constitutional model. This original 
constitutional text acknowledges the growing need to fundamentally change the relationship 
between humankind and the natural world as well as fostering intercultural consensus building in 
highly diverse societies. Ultimately, the Constitution seeks to construct “a just and harmonious 
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society, built on decolonisation, without discrimination or exploitation, with full social justice1 to 
Vivir Bien”. 
 
                                                          
1 Political Constitution of the Plurinational State of Bolivia (2009): article 9 (1). 
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Research problem 
This thesis undertakes a legal and decolonial analysis of the concept of Vivir Bien in the context 
of the current Political Constitution of the Plurinational State of Bolivia (2009) (the Bolivian 
Constitution or the Constitution or the 2009 Bolivian Constitution). My thesis seeks to 
determine whether, how and to what extent the concept of Vivir Bien as a decolonising legal project 
may have served as a catalyst for a legal and epistemological shift within the Bolivian Constitution. 
This intersection between the non-Western concept of Vivir Bien and a Western-based modern 
liberal constitution may herald the apparition of a new hybrid type of decolonial constitutional 
text. This thesis advances several hypotheses that are tested against the legal and decolonial 
analysis of the selected data. These hypotheses are discussed below together with the research 
questions. 
My thesis uses Epistemologies of the South and Latin American Decolonial Thought, as theoretical 
backgrounds, to examine the dominant paradigm of Western Modernity and its current 
paradigmatic crisis. Santos (2009 & 2014) claims that science and law have always played a 
fundamental role in the development and prevalence of the dominant paradigm of Western 
Modernity. Yet science and law have also been instrumental in exposing and bringing about its 
current crisis (Santos, 2009). My thesis studies one example of modern liberal constitution to chart 
how this type of modern law has contributed to the rise and now crisis of the dominant paradigm 
of Western Modernity. In doing so, the following arguments are presented and tested through a 
legal and decolonial analysis of the data.  
My first hypothesis is that modern liberal constitutions adopted by former Spanish colonies 
following their independence in the 19th century to the end of 20th century – in this case Bolivia – 
provided the necessary legal background for what Quijano (2000) describes as implementing 
seemingly independent nation-states for societies that remained structurally colonial. In my study 
I use traditional constitutionalism theories as well as New Latin American Constitutionalism 
theories to test this hypothesis further. In the case of Bolivia, the end of the Washington Consensus, 
coupled with local events including the Water War of 2000 and the Gas War of 2003 (Assies, 
2003); (Birke & Böhm, 2006); and (Perreault, 2006) culminated with the election of the first 
indigenous president of Bolivia, the Aymara-identifying Evo Morales in 2006. Convening the 
Constituent Assembly to reform the Bolivian constitution that same year fulfilled one of his central 
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campaign promises. The concept of Vivir Bien was incorporated into the 2009 Bolivian 
Constitution to construct the state anew, and to build a fairer and more egalitarian society based 
on the principles of Vivir Bien.  
My second hypothesis is that the concept of Vivir Bien is an example of a theoretical and practical 
tool aimed at decolonising the Bolivian constitution. The constitutional incorporation of Vivir Bien 
elevates it to the same level of the legal hierarchy as other more “traditional” legal concepts rooted 
in Western legal systems: “division and limitation of governmental power, protection of certain 
individual rights, protection of private property, representative democratic government” 
(ButleRitchie, 2004b, p. 40).  This thesis examines the concept of Vivir Bien from different angles 
to establish to which degree its incorporation heralds a decolonial shift into a new decolonial 
“hybrid” constitution. In order to test these arguments, I analyse data from sources including the 
text of the 2009 constitution, national legislation and case law to answer four main research 
questions: 
Research question 1: What is the concept of Vivir Bien? 
 I located and review the most relevant written works produced in the 2000–2018 period by 
indigenous and non-indigenous authors. In doing so, I investigate issues of translation, history, 
contribution of Western schools of thought and, finally, works about Vivir Bien and the 2009 
Bolivian Constitution. My own summary of the varied elements of Vivir Bien overcomes the 
lack of structure and clarity found in the literature reviewed.  As a result of this critical review, 
I propose a set of four principles as the core internal elements of the concept of Vivir Bien. 
These principles are: integrality, complementarity, relationality and reciprocity/solidarity. I 
also conclude that the essential purpose of the concept of Vivir Bien is to achieve a balanced 
and harmonious coexistence between all the communities inhabiting Mother Earth. I also 
assess the concept of Vivir Bien as a critique to the dominant paradigm of Western Modernity. 
In analysing the internal elements and core purposes of the concept of Vivir Bien, I argue for 
understanding it as a decolonising project and alternative paradigm to the dominant paradigm 
of Western Modernity. 
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Research question 2: How is the concept of Vivir Bien as a decolonising legal project 
incorporated into the Bolivian Constitution? 
Research question 3: What are the constitutional principles created to materialise Vivir 
Bien as a decolonising legal project? 
 To answer these two questions, my analysis relies on Epistemologies of the South and Latin 
American Decolonial Thought and New Latin American Constitutionalism as theoretical 
background, supplemented with a legal methodology of study (statutory analysis). I describe 
in detail how the concept of Vivir Bien has been incorporated into the Bolivian Constitution 
and examine how it has been translated into a set of four constitutional principles (plurinational 
and communitarian state, pluralism, interculturality, and alternative to development). I argue 
that these four constitutional principles are legal tools that further the role of the concept of 
Vivir Bien, into a decolonising legal project. Responding to research question 1 involves 
defining Vivir Bien, its core elements and essential purpose. Furthermore, it describes its role 
as a critique of the dominant paradigm of Western Modernity and as decolonising theoretical 
proposal. By contrast, in responding to research questions 2 and 3 I recount the steps that led 
to the concept being formally incorporated into the 2009 Bolivian Constitution, and its 
subsequent translation into a set of constitutional principles that can be applied within the 
Bolivian legal system to support the concept of Vivir Bien as a decolonising legal project. 
Research question 4: How is the concept of Vivir Bien as a decolonising legal project 
interpreted and applied by the Plurinational Constitutional Court to the resolution of a 
legal dispute regarding indigenous peoples’ constitutional right to be consulted in matters 
affecting their ancestral territories? 
 In responding to this question, I examine the judicial interpretation and application of the 
concept of Vivir Bien in a specific legal dispute. Once again, this question combines a 
theoretical background drawn from Epistemologies of the South, Latin American Decolonial 
Thought and New Latin American Constitutionalism, with legal methodologies of study (case 
law analysis) to examine a judicial decision issued by the Plurinational Constitutional Court of 
Bolivia (the Court). Plurinational Constitutional Judgment 0300/2012 allows me to examine 
the judicial interpretation and application of the concept of Vivir Bien as a decolonising legal 
project as well as the four principles of Vivir Bien. Describing the gaps between formal 
incorporation and material application is at the core of my response to this fourth research 
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question. In the judicial decision analysed in Chapter 5, the Plurinational Constitutional Court 
responds to two separate applications to declare two pieces of legislation as unconstitutional. 
The disputed pieces of legislation are: Act 180 - Protection of Indigenous Peoples in the 
Indigenous Territory and National Park Isiboro-Sécure - TIPNIS (2011) and Act 222 -
Consultation of Indigenous Peoples in the Indigenous Territory and National Park Isiboro-
Sécure- TIPNIS (2012). In issuing its decision, the Court must interpret and apply the concept 
of Vivir Bien and the proposed set of constitutional principles to assess whether selected 
articles of the two Acts are constitutionally valid. This case study involves examining the 
judicial interpretation and application of Vivir Bien and the four principles of Vivir Bien to 
decide as to the content and scope of the indigenous peoples’ constitutional right to be 
consulted regarding matters affecting their territories. Furthermore, I note that the Bolivian 
Constitution provides that the Plurinational Constitutional Court is the ultimate decider of the 
interpretation and application of the constitutional text and, thus, its decisions are final and 
binding. Ultimately, this assists with gauging the degree of success of the concept as a 
decolonising legal project and charting the direction in which this decolonial shift seems to be 
moving. 
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Rationale of this study 
My background, education and professional training and practice have greatly influenced the 
rationale of this study. I am a qualified lawyer in both a civil law legal system (Argentina) and a 
common law legal system (Australia). I have worked as a legal practitioner and as an academic in 
both countries and in two different languages. Having taught and practiced in the two major legal 
systems in Western world, I have become acutely aware of some of their shortcomings. An 
instance of this shortcoming is the failure of both legal systems to address growing social 
inequality, particularly in highly diverse societies, and to provide an effective legal framework for 
the protection of our environment. My professional assessment is that the solutions generated 
within the two Western legal systems are proving insufficient to produce real and inclusive change, 
and this prompted my multidisciplinary research into alternative legal proposals. I wanted to 
challenge my long-held legal preconceptions and practices and attempt to explore novel legal 
systems and practices. I first came across the concept of Vivir Bien while researching lithium 
mining in Bolivia.  
The incorporation of the indigenous concept of Vivir Bien as a constitutional principle in the 
context of a modern liberal constitution offers privileged insight into how a generation of “hybrid” 
legal documents may become an alternative way of addressing social inequality and human 
relationships with the natural environment. Specially because they reject the Cartesian separation 
between the individual and nature and propose building societies that set out to achieve a 
harmonious coexistence between all the communities inhabiting Mother Earth.  
In terms of legal systems, the study of a constitutional text is different from the study of ordinary 
legislation on several accounts. First, the constitution of a country is its highest law and the 
principles and institutions incorporated in it guide and limit all the institutions and activities of the 
nation-state. Second, modern liberal constitutions, initially, embodied emancipatory legal project 
– at least for the white European male bourgeois. In the territory of the former colonies, they 
provided a legal background that advanced and protected the vision for the country embraced by 
its elite minorities – usually descendants from European settlers. Furthermore, one of the central 
criticisms aimed at modern liberal constitutions in Latin America is their top-down origin and their 
failure to adequately represent excluded groups, such as indigenous peoples and Afro-descendants. 
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As Clavero (2009) notes, Bolivia was founded as a simultaneously colonial and constitutional state 
at the time of its independence from Spain in 1825. I note that these circumstances may also be 
relevant to other former colonial territories that also adopted modern liberal constitutions as their 
founding law. 
The re-emergence of concept of Vivir Bien, based upon indigenous epistemological and legal 
notions -- its constitutional incorporation in 2009, constitutes a remarkable feat for this bottom up 
proposal. The concept of Vivir Bien as a decolonising legal project represents not only a critique 
to the dominant paradigm of Western Modernity. It also offers “a comprehensive strategic 
approach to social change and a theoretical and practically viable constitutional alternative” 
(Monni &Pallotino, 2013, p. 2). For now, suffice it to say that, it aims to achieve a balanced and 
harmonious coexistence between all the communities inhabiting Mother Earth (Chapters 2, 4 & 
5). By its very nature it fosters a climate of intercultural dialogue and unity within diversity. Its 
constitutional incorporation grants it the same legal hierarchy as more traditional concepts 
associated with modern liberal constitutions. Studying the 2009 Bolivian constitution, the second 
of its type in Latin America, provides a unique opportunity to explore the interaction between two 
very different paradigms that coexist within the highest law in Bolivia, to determine what kind of 
original solutions can be brought by this interplay. The goal is to further the body of work related 
to decolonising processes that began with the end of political and administrative colonial 
dominions in the 19th century and continues to the present day. I believe this study may also 
contribute to highlight the relevance of engaging with and learning from the “rest” as well as from 
the “West” as well as fostering future cooperation and collaboration across countries and 
disciplines. 
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Significance of the study 
My original research contributes to the growing body of literature about the indigenous concept of 
Vivir Bien and the emerging field of New Latin American Constitutionalism. I deploy decolonial 
theories in combination with legal methodologies of analysis to examine the intersection between 
non-Western legal principles such as the concept of Vivir Bien and Western legal principles rooted 
in modern liberal constitutionalism, in the context of the 2009 Bolivian Constitution. 
The literature review shows that the concept of Vivir Bien is described as a culture of life 
(Huanacuni Mamani, 2010) based in Andean cosmovisions that consider the web of life as 
relationship of mutual interdependence between humans and nature” (Vanhulst & Beling, 2013b, 
p.11). My study contributes to the literature about the concept of Vivir Bien, particularly to the 
limited English-language sources. I do this in several ways, for example by addressing several 
gaps observed in the literature. The first gap is the lack of in-depth studies related to the concept 
of Vivir Bien and its underlying principles. I argue that the concept of Vivir Bien is a decolonising 
legal project and offer a layered analysis of the concept to charter its evolution before, during and 
after its constitutional incorporation. Although I am aware of the limitations of my position as a 
Western trained legal researcher, ultimately the concept of Vivir Bien advances a notion of an 
inclusive and intercultural dialogue to foster the harmonious and balanced coexistence between 
communities inhabiting Mother Earth. My analysis aims to add to this intercultural dialogue, 
particularly in the context of a different country, legal system and language.  
The second gap detected during the literature review is the shortage of comprehensive works 
studying how the concept of Vivir Bien has been incorporated into the Bolivian Constitution and 
which legal principles have been created to allow for its material implementation. In other words, 
my study contributes to the existing body of literature by examining how the concept of Vivir Bien 
has morphed from a theoretical and practical proposal based on non-Western epistemologies to a 
constitutional principle. I also study the constitutional mechanisms created for its material 
implementation.  
Most of the works in the existing literature mention Vivir Bien briefly, usually referencing its 
indigenous provenance, and then proceed to engage in a more traditional analysis of the 
constitutional text. By contrast, my study combines decolonial theories and legal methodologies 
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of analysis, which are not usually paired. The importance of this pairing is that while the legal 
methodologies are used as discourse analysis tools, the decolonial theories provide the theoretical 
background guiding the discourse analysis.  
The third gap observed within the existing literature is the scarce analysis of how the Plurinational 
Court of Bolivia has interpreted and applied Vivir Bien in its judgements. Once again, while there 
are some works that analyse specific decisions of the Court, the decolonising purpose of the 
concept of Vivir Bien is often overlooked in favour of a more traditional legal analysis. Moreover, 
the combination of legal analysis of the constitutional text in Chapter 4, followed by the analysis 
of the Court’s decision in Chapter 5, allows me to test the findings of my decolonial and legal 
analysis of the 2009 Constitution. It does so in the practical context of a legal dispute regarding 
the interpretation of the concept of Vivir Bien as a constitutional principle in order to determine 
the content and scope of the indigenous constitutional right to be consulted regarding matters 
affecting their territories. 
As for the emerging field of New Latin American Constitutionalism, my study contributes to it in 
two main ways. Firstly, by studying one of the two constitutions cited as examples of a new kind 
of constitutionalism. Regarding the field of constitutionalism, my study discusses the historical 
trend of constitutional models being developed in Europe and then “exported” for consumption in 
the former Latin American colonies, and often adopted verbatim by its elites. By contrast, the new 
Bolivian constitution represents a new model of constitution, developed locally to take into 
consideration Bolivia’s specific circumstances. It does so without claiming universality, but by 
containing some novel elements that may provide legal alternatives outside the Western legal 
“thinking box”. My study highlights this issue and aims to provide an examination of this 
alternative kind of constitutional text. In doing so, it contributes to the dissemination of novel 
concepts being implemented in the Global South, which may contribute to the study of 
constitutionalism in the Global North. 
In the Australian context, this study aims to open new avenues of dialogue and research between 
indigenous and non-indigenous scholars and stakeholders. There are clear areas of intersection 
regarding the legacy of colonialism in both countries that may benefit from the fresh perspective 
brought by the Bolivian experience. The longstanding debate surrounding the constitutional 
“recognition” of Indigenous Peoples in the Australian Constitution clearly exemplifies this. 
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Ultimately, the central aim of the concept of Vivir Bien is to achieve a balanced and harmonious 
coexistence between all the communities of Mother Earth.2 In constitutional terms, this requires 
an ongoing and respectful intercultural dialogue guiding constitutional amendments and/or the 
interpretation and application of constitutional principles. Opening new spaces for intercultural 
dialogue here in Australia is an ancillary goal of this study, but it is consistent with the principles 
of Vivir Bien as an alternative and inclusive proposal, both domestically and internationally.  
                                                          
2 Political Constitution of the Plurinational State of Bolivia (2009); article 255 (II). The implication of this article is 
that this aim shall guide international relations between Bolivian and other states. 
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Overview of chapters 
Chapter 1: Theoretical Background 
This Chapter describes and discusses the theoretical background underpinning this study. It 
reviews the three main theories used, including: Epistemologies of the South, Latin American 
Decolonial Thought and New Latin American Constitutionalism. Concepts derived from these 
three theories are deployed to identify theoretical framework of my thesis, as well as their impact 
upon the development of my research questions and their influence over the legal methodologies 
I use in my study. 
Epistemologies of the South are deployed to explain the development and structuring of the 
dominant paradigm of Western Modernity. I note that in this sense, Santos (2009 & 2014) and his 
Epistemologies of the South are discussed not as a theory of law, but as theoretical background to 
explain the role of modern law, first on the expansion and later the crisis of the dominant paradigm 
of Western Modernity.  
Latin American Decolonial Thought provides the context for the unfolding of Coloniality as the 
darker and hidden side of the dominant paradigm of Western Modernity in countries that were 
colonised by the Spanish, including Bolivia. Both theories are also used to support the argument 
that the concept of Vivir Bien is a decolonising project and an alternative paradigm to the dominant 
paradigm of Western Modernity.  
The last theory, New Latin American Constitutionalism, is used to frame the historical and legal 
significance of modern liberal constitutions, which, like other forms of modern law, have played 
a significant role in the prevalence and continuity of the dominant paradigm of Western Modernity. 
This theory is used to explain why the 2009 Bolivian Constitution is an example a novel kind 
hybrid constitution emerging in Latin America, as a legal response to the crisis of the dominant 
paradigm of Western Modernity and its legal framework embodied by modern liberal 
constitutions. 
Chapter 2: Literature Review 
This Chapter offers a literature review of the concept of Vivir Bien to address research question 1: 
what is the concept of Vivir Bien? Chapter 2 is organised into 8 sections. Section 1 contains the 
introduction and section 8 the conclusion. Section 3 examines the historical, geographical and 
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political background surrounding the re-emergence of Vivir Bien in the 21th century. Section 4 
provides a brief overview and definition of the concept of Vivir Bien and discusses its role as a 
critique of the dominant paradigm of Western Modernity. Section 5 addresses a gap in the 
literature, namely the lack of a study discussing the fundamental goal of the concept of Vivir Bien 
and the internal principles informing that goal. The section 5 proposes a set of four principles 
underlying the central purpose of Vivir Bien as a decolonising project as well as defining its 
essential aim. Section 6 discusses the contributions of Western-based currents of thought to Vivir 
Bien. These contributions helped to shape the concept as a constitutional principle. Section 6 
reviews the literature produced on the concept of Vivir Bien as a constitutional principle. This 
review highlights another gap in the existent literature. Although there is a sizeable body of work 
about the Bolivian Constitution itself, there is not much written about the concept of Vivir Bien as 
a decolonising legal project and as the ultimate purpose of the constitution. This gap is addressed 
in Chapter 4 and Chapter 5 of my thesis. 
Chapter 3: Methodology 
This Chapter presents and explains the two legal methodologies of analysis applied to the data. It 
also describes the selected data. The two legal methodologies are statutory analysis and case law 
analysis. Statutory analysis is applied to the main data of the study, which is the text of the 2009 
Bolivian Constitution and two pieces of legislation. The four rules of statutory analysis and their 
rationale are also explained in this Chapter. The second methodology used is case law analysis. 
The data and its legal relevance as a binding and final decision of the highest Court in Bolivia is 
also discussed. Case law analysis is a tool to examine the data provided by Plurinational 
Constitutional Judgment 0300/2012. This judicial decision issued by the Plurinational 
Constitutional Court of Bolivia is examined to test the findings of the statutory analysis of the 
Bolivian Constitution in the context of a legal dispute.  
Chapter 4: The concept of Vivir Bien as a decolonising legal project: statutory analysis of its 
constitutional incorporation  
This Chapter purports to fill the gap in the literature highlighted in Chapter 2, as well as testing 
research questions 2 and 3, which is: how is the concept of Vivir Bien as a decolonising legal 
project incorporated into the Bolivian Constitution? and; what are the constitutional principles 
created to materialise Vivir Bien as a decolonising legal project? 
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I answer research questions 2 and 3 in the following manner: Chapter 4 presents a statutory analysis 
of the text of the 2009 Bolivian Constitution to examine how the concept of Vivir Bien has been 
incorporated as a decolonising legal project. This Chapter also analyses how the concept has been 
translated into constitutional principles and proposes a classification of such principles: 
plurinational and communitarian state, pluralism, interculturality and alternative to development. 
These four constitutional principles are the legal mechanisms driving the material implementation 
of the concept of Vivir Bien to achieve its purpose of decolonising the constitutional text.  
Chapter 5: The concept of Vivir Bien as a decolonising legal project: its judicial 
interpretation and application: a case study 
In the last Chapter of my thesis, I undertake a case law analysis of Plurinational Constitutional 
Judgment 0300/2012 issued by the Plurinational Constitutional Court of Bolivia. The goal is to 
answer research question 4: How is the concept of Vivir Bien as a decolonising legal project 
interpreted and applied by the Plurinational Constitutional Court to the resolution of a legal dispute 
regarding indigenous peoples’ constitutional right to be consulted in matters affecting their 
ancestral territories? The purpose of this analysis is twofold. Firstly, I study how the highest Court 
of Bolivia has interpreted the concept of Vivir Bien as a set of constitutional principles seeking to 
decolonise a modern liberal constitution. Secondly, to test, in an applied context, the findings of 
my statutory analysis developed in Chapter 4. That is, Chapter 5 enquires into the practical 
application of Vivir Bien as a decolonising legal project. 
Chapter 6: Conclusions to this this thesis 
This section provides the concluding remarks of the thesis and discusses the legal and decolonial 
shift embodied by the concept Vivir Bien, and if and how it has been interpreted and applied by 
the Court as decolonising legal project. I also identify the contribution and originality of this study. 
Based on the major findings, this Chapter recommends future research into hybrid decolonial 
constitutional texts.   
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CHAPTER 1: Theoretical Background  
My thesis analyses the concept of Vivir Bien in the context of the 2009 Bolivian Constitution. 
Chapter 1 presents the main theories relevant to my thesis. It reviews approaches to the study of a 
social phenomenon such as Vivir Bien (Epistemologies of the South, Latin American Decolonial 
Thought), and to the study of constitutions and their role as the supreme law of nation-states’ legal 
systems (modern liberal constitutionalism, New Latin American Constitutionalism theories, etc.). 
The theories described in this first Chapter help to understand, contextualise, and explain the 
construction of the examined legal framework (Modern Liberal Constitutionalism and New Latin 
American Constitutionalism), as much as the arguments that drive my analysis (Epistemologies of 
the South and Latin American Decolonial Thought). 
1.1 Structure of this Chapter 
I have divided this Chapter in 5 sections. Section 1 and Section 2 include the introduction and 
structure of the Chapter. Section 3 discusses Santos’ Epistemologies of the South; while Section 4 
focuses on Latin American Decolonial Thought. Section 5 provides an overview of traditional 
Modern Liberal Constitutionalism theories, as well as a discussion of the critical contribution of 
emerging New Latin American Constitutionalism theories.  
My main argument throughout this study is that the incorporation of the concept of Vivir Bien in 
the 2009 Bolivian Constitution aims to “decolonise the concept of modern liberal constitution” in 
the 21st century. This new hybrid constitution does not follow the historical trend of Latin 
American countries of adopting constitutional texts mirroring the latest Eurocentric imports. The 
goal of the constitution is to address longstanding local issues raised by social movements 
demanding the construction of “a just and harmonious society, built on decolonisation, without 
discrimination or exploitation, with full social justice, in order to strengthen the plurinational 
identities”.3 In the case of the Bolivian Constitution this is instrumented through the incorporation 
with equal constitutional hierarchy of non-Western based legal principles and Western-based legal 
principles. 
                                                          
3 Political Constitution of the Plurinational State of Bolivia (2009): article 9(1). 
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This Chapter provides an overview of Santos’ Epistemologies of the South. The purpose is 
manifold. First, they are used to describe the structural configuration of the dominant paradigm of 
Western Modernity and its current paradigmatic crisis, according to Santos (2009 & 2014). 
Second, they are deployed to explain how this ongoing crisis came about and how it is currently 
unfolding, with special reference to the instrumental role played by modern law and modern 
science.  This is relevant to my study because I also argue that the re-emergence and constitutional 
incorporation of the concept of Vivir Bien represents a response to the crisis of the dominant 
paradigm of Western Modernity. Furthermore, the concept of Vivir Bien may signify an example 
of what Santos (2014) defines as a paradigm shift.  
I also reference Latin American Decolonial Thought to account for the racial power axis that 
enabled the continuity and expansion, locally, of the dominant paradigm of Western Modernity – 
even after Bolivia became an independent country in the early 19th century. Thus, while Santos’ 
Epistemologies of the South provide the theoretical background at a “macro” level, Latin 
American Decolonial Thought directs the lens of my analysis to a more local or “micro” level of 
reference, to examine the role the “discovery” and conquest of the former Spanish colonies played 
in the configuration of the dominant paradigm of Western Modernity. Furthermore, using the 2009 
Bolivian Constitution as a case example, I deploy Latin American Decolonial Thought to explore 
how alternative constitutional solutions to the dominant paradigm of Western Modernity’s current 
crisis are being developed in the Andean region of South America. 
This Chapter concludes with a discussion of some relevant notions contained in traditional Modern 
Liberal Constitutionalism theories. The closing discussion provides the theoretical background to 
the notable role modern liberal constitutions played in maintaining the legal status quo, consistent 
with the dominant paradigm of Western Modernity. These theories also provide the theoretical 
framework for analysing how the concept of Vivir Bien engages with Bolivia’s modern liberal 
constitution to produce a novel, hybrid type of decolonial constitutional text such as the 2009 
Bolivian Constitution. Finally, I review New Latin American Constitutionalism theories and 
provide a critical description of the central elements of this new type of emerging hybrid 
constitution (sections 1.6 & 1.6.-Chapter 1), of which the Bolivian Constitution of 2009 is one 
example. Thus, by combining both, emerging New Latin American Constitutionalism with 
Decolonial Theories, my aim is to maximise the benefits of these theories, particularly in setting 
out the main characteristics of modern liberal constitutionalism, while at the same time avoiding 
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to the greater extent possible the pitfalls threatening any attempt to use Western-based theories to 
analyse non-Western based concepts such as Vivir Bien.  
1.2 Epistemologies of the South 
1.2.1 The crisis of the dominant paradigm of Western Modernity: towards a 
paradigm shift 
In his 2014 book, Epistemologies of the South, Portuguese legal scholar and sociologist, 
Boaventura de Sousa Santos claims that the dominant paradigm of Western Modernity is currently 
undergoing a paradigmatic transition. Santos (2009) had already anticipated this paradigm shift in 
some of his previous works.4 In the Kuhnean5 sense, a paradigm transition or shift is a fundamental 
change in the basic concepts and experimental practices of a discipline, in this case, law. In his 
opinion, modern law has played a central role in the unfolding of this paradigm and now on its 
ongoing crisis. My thesis focuses on some aspects of this paradigm transition by looking at an 
example of modern law, the modern liberal constitution. I do this by examining the intersection 
within the Bolivian Constitution of Western-based legal principles, with principles drawn from 
non-Western sources and historically constructed as non-existent or inferior in the eyes of the 
dominant paradigm of Western Modernity.  
While this hybrid decolonial constitutional text manifests a paradigm transition in the legal field, 
its implications go beyond a specific discipline. This shift does not simply unfold as the end of one 
paradigm followed by the uneventful beginning of the next. Rather, this transitional period is 
marked by overlaps and intersections between the old paradigm and the emerging one. Such 
intersections happen both at the epistemological and the social-political-juridical level. 
Historically, the dominant paradigm of Western Modernity has provided fertile ground for social 
and political innovation. However, while this paradigm has accomplished some of its promises 
and even exceeded some of them, it has also failed to fulfil others, such as creating greater equality 
in highly diverse societies or environmental responsibility, and thereby lies the seed of its own 
                                                          
4 For example, on his book Critical Legal Sociology (2009): p.16. 
5 Kuhn, T. S. (2012). The structure of scientific revolutions. (2nd ed.): University of Chicago press. 
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exhaustion (Santos, 2009, p.30). These excesses and insufficiencies are the heart of the crisis of 
the dominant paradigm. As Libesman (2004) notes: 
 
although the prevailing paradigm that Santos calls “modernity” is built upon worthy aspirations, 
such as peace, justice, and equality, Santos believes that there is a growing gap between these 
aspirations and reality, a gap which the prevailing paradigm [of modernity] is incapable of bridging. 
(p.413) 
 
Santos (2009, p. 45) claims that modern science and modern law have always played a fundamental 
role in the development and prevalence of the dominant paradigm of Western Modernity. Yet 
modern science and modern law have also been instrumental in exposing and bringing about the 
crisis of the paradigm (Santos, 2009, 36).  
Before I discuss this paradigm shift in any more detail, it is necessary to explain what Santos 
(2009) describes as the dominant paradigm of Western Modernity. FIGURE 1 shows the four 
components to be discussed in the next sections of the Chapter.  
  
44 
 
FIGURE 1: The dominant paradigm of Western Modernity according to Santos (my 
diagram) 
 
 
1.2.2 The “visible” side of the dominant paradigm of Western Modernity: 
regulation and emancipation  
According to Santos (2009), the dominant paradigm of Western Modernity is a social and cultural 
model defined by two complementary pillars: the pillar of regulation and the pillar of 
emancipation (Santos, 2009, p.31). The dialectic interaction between these two pillars ensures that 
the discrepancies between actual social experiences and social expectations that question the status 
quo remain stable (Santos, 2002).  
The pillar of regulation is defined as “a set of norms, institutions, and practices that guarantees the 
stability of expectations” (Santos, 2002, p.2). Hence, the pillar of regulation keeps the existing 
order within a society in a specific time and place. On the other hand, the pillar of emancipation 
represents “a set of oppositional aspirations and practices that increases the discrepancy between 
experiences and expectations by calling into question the status quo” (Santos, 2002, p.2). In that 
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sense, the pillar of emancipation symbolises the aspiration towards a better future. This pillar of 
emancipation provides the vehicle for change, the time and space where the status quo is constantly 
challenged, the means to achieve a better society than the current one as represented by the pillar 
of regulation (Santos, 2009, p.31). The success of emancipatory movements can be gauged by their 
ability to transform emancipatory demands for a better order into a new form of regulation, to 
move from the aspiration for a better order into the reality of a better order. I argue that the 
constitutional incorporation of the concept of Vivir Bien is a concrete example of an aspiration for 
a better order morphing into what I define as “the possibility of a better order”. Chapter 4 of this 
study examines how this possibility has been translated into constitutional principles based on the 
concept of Vivir Bien as a decolonising legal project. In Chapter 5, I discuss how this possibility 
of a better order following the constitutional incorporation of the concept of Vivir Bien has been 
interpreted and applied by the Plurinational Constitutional Court to the resolution of a legal 
dispute. This case-study provides an example of how and to what extent the Court has been able 
and “willing” to materialise this possibility for a better order.  
1.2.2.1 The three principles of the pillar of regulation: the state, the market and the 
community 
To describe the dominant paradigm of Western Modernity, Santos (2009) explains the internal 
principles and rationalities that drive the two pillars (regulation and emancipation) on which the 
paradigm rests. The pillar of regulation is defined by three principles:  
 The state represents the vertical relationship between the citizens and the state. In the 
dominant paradigm of Western Modernity, the state circumscribes the limits of what is 
socially possible and legitimate at any given time and place (Santos, 2009, p.31). 
 The market exemplifies the horizontal obligations and interactions between individuals in 
the pursuit of their private interests. The market stabilises expectations within the limits of 
the state by guaranteeing that the “fulfilment of expectations is obtained, through universal 
promotion of self-interest in the marketplace” (Santos, 2002, p.3).  
 Finally, the community refers to the horizontal relationships between individuals. The 
community stabilises experiences and expectations by fixing rules for social belonging 
beyond the ambits of the state and the market (Santos, 2009, p.31).  
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1.2.2.2 The three rationalities of the pillar of emancipation: beyond the limits of the state, 
the market and the community 
When describing the pillar of emancipation, Santos (2009, p. 32) points to its three rationalities. 
He borrows “Weber’s classification of the aesthetic-expressive rationality of literature and the arts, 
the cognitive-instrumental rationality of the sciences, and the moral-practical rationality of the rule 
of law” (Santos, 2009, p.32). These three rationalities widen the horizon of experiences and 
expectations beyond the limits imposed by the state, the market and the community. The arts, the 
sciences and the law all share “a utopian dimension” because they offer the gateway to other 
possible futures (Santos, 2009, p.32). Achieving and maintaining a dialectic interaction between 
the pillar of regulation and the pillar of emancipation is the goal of the dominant paradigm of 
Western Modernity (Santos, 2009, p.33).  
1.2.3 The “invisible” side of the dominant paradigm of Western Modernity: 
oppression and violence  
In his analysis of the current paradigm crisis Santos (2014) argues that the socio-political paradigm 
of Western Modernity is founded on the tension between the pillar of regulation and the pillar of 
emancipation (p.118). In his opinion “this is the visible distinction that founds all modern conflicts, 
in terms of both substantive issues and procedures” (Santos, 2014, p.118).  
In addition to the visible tension between regulation and emancipation, Santos (2014) describes an 
“invisible distinction” that divides metropolitan cities from colonial territories. In the dawn of the 
21st century, this invisible line separates the Global North from the Global South. Santos (2016) 
describes the Global South as: 
 
that large set of creations and creatures that has been sacrificed to the infinite voracity of capitalism, 
colonialism, patriarchy and all their satellite oppressions. In that sense, the concept of Global South 
is not strictly bound by geography, yet most of these creations and creatures live in the Southern 
hemisphere. (p.18)  
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This invisible distinction between metropolis and colonies, between the North and South is what 
Santos (2014) calls the abyssal line. The Merriam Webster6 dictionary defines abyssal as 
“impossible to comprehend or to fathom”. Santos (2014) uses the word in that same sense to refer 
to a division that is invisible to the human eye, and whose existence and persistence is unthinkable, 
incomprehensible, or imagined as impossible. Santos (2014) argues that people living in the 
invisible side of the dominant Western paradigm of Modernity are not just invisible to those living 
on the visible side of the paradigm. The very notion of their existence and the validity of their 
demands is often not capable of being fathomed by those in the Global North. In other words, they 
are not “invisible” solely because “they cannot be seen”. They have been rendered 
“unfathomable”- they “cannot be imagined as existing” and hence as “visible”. Quoting Santos 
(2014): 
 
The abyssal lines drawn by the dominant abyssal thinking [the dominant paradigm of Western 
Modernity]7 our time through which both humans and non-humans’ realities existing on the side 
other side of the line are made invisible or actively produced as non-existent. This results in the 
most radical form of exclusion. (p.x) 
 
Once again, modern science and modern law have greatly contributed to make this side of the 
invisible line impossible to apprehend, hence rendering its inhabitant’s non-existent, their 
knowledge production untrue and their legal systems illegal. The use of Latin American 
Decolonial Thought as theoretical background assists with shedding light over this issue of 
suppressing alternative worldviews in the context of Latin America. In that sense, Latin American 
Decolonial Thought rejects the notion that race can be employed as a mechanism to classify “the 
human element of the natural world” (Davies, 2017, p.310). It also discredits the presumption that 
“race determines characteristics such as intelligence, work ethic and moral fibre” (Davies, 2017, 
p.310). In the context of Latin America, the racial classification of the colonised population – often 
justified by modern sciences and enforced by modern law – facilitated turning “racially inferior” 
                                                          
6 https://www.merriam-webster.com/dictionary/abyssal : accessed on 28 January 2019. 
7 My addition. 
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people, such as indigenous peoples and Afro-Bolivians, invisible, as well as denying any truth to 
their modes of knowledge production or validity to their legal systems.  
1.2.4 The collapse of the pillars of regulation and emancipation: the role of 
modern science and modern law 
Given the breadth of experiences and internal contradictions that make up the dominant paradigm 
of Western Modernity, it is to be expected that excesses and insufficiencies will appear. Santos 
(2009) notes how remarkable is that, so far, both excesses and insufficiencies have been considered 
problems to be solved within the parameters of the dominant paradigm of Western Modernity. 
Consequently, the management of the excesses and insufficiencies of the paradigm was gradually 
entrusted to modern science and, in a subordinated but important position, to modern law (Santos, 
2009, p.33). In this way the moral-practical rationality of the law was subsumed within the 
cognitive-instrumental rationality of the sciences. This is the origin of a recurrent theme in the 
dominant paradigm of Western Modernity: the quest to create a social order based upon science 
(Santos, 2009). In terms of the law, its content and rationale are validated with reference to the 
findings produced by scientific studies of the social behaviour of the groups subjected to these 
laws.8 This co-operative relationship and circulation of meaning between science and law, under 
the aegis of science, is one of the key features of the dominant paradigm of Western Modernity 
(Santos, 2002). Initially the dominant paradigm of Western Modernity only granted modern law a 
role as a social pacifier – secondary to modern science – but with the rise of the capitalist state 
during the Industrial Revolution in the 19th century, modern law metamorphosed into a “first-class 
scientific apparatus” (Santos, 2000, p.163).  
However, entrusting the dialectic management of the excesses and insufficiencies of the paradigm 
to modern science with the assistance of modern law has resulted in the collapse of the pillar of 
emancipation into the pillar of regulation. Driven by the fast conversion of science into a tool to 
                                                          
8 An example of this can be found in legal positivism’s belief in objectively observable facts – in this case, facts about 
the law. Positivists believe “that the law of legal systems is made by human acts, posited or imposed on people, and 
that the proper role for legal philosophy is not to speculate about the morality of the system or particular parts, but to 
come to an understanding about the nature of legal systems” (Davies, 2017, p.310). For a more detailed discussion see 
Davies, M. (2017). Asking the Law Question. New South Wales - Australia. Thomson Reuters (Professional) Australia 
Limited.  
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develop more efficient and economic means of production, scientific criteria of efficiency and 
efficacy “gradually colonised the other rationalities of the pillar of emancipation” (Santos, 2000, 
p.53). This failed attempt to manage the excesses and insufficiencies inherent in the current 
paradigm has two main consequences. First, it has resulted in the hyper-mercantilisation of the 
pillar of regulation, for example, through the subordination of the pillar of regulation to the 
principles of the open market, as advocated by proponents of open laissez-faire approaches to 
market regulation, from the 18th century to this day (Santos, 2002). Second, it has caused the hyper-
scientification of the pillar of emancipation through the subservience of modern emancipation to 
the cognitive-instrumental rationality of science (Santos, 2002, p.9). Society is so regulated 
according to predominantly market principles that the only emancipatory space left for envisaging 
a better future is in the realm of the sciences – particularly through technological advances. 
Ironically, these technological advances or “fixes” also serve the purpose of furthering the needs 
of the market. A good example of this is the commercial use of technological advances to fulfil 
the demands of an ever-growing capitalist market. Another example can be found in the notion 
that the use of new technologies, present or future, will be able to facilitate the means to repair the 
damage caused, principally to the environment, but without changing the commercial practices 
causing the environmental damages. This faith in modern science’s remedial ability is used as an 
argument to vindicate such commercial practices and to allow them to continue unabated. Within 
this arrangement, modern law plays a fundamental role by providing the legal framework that 
renders market’s practices legitimate, while guaranteeing the state’s monopoly of the legal 
enforcement necessary to ensure unsustainable commercial practices continue undisturbed.9  
Santos (2009) concludes that the rise of capitalism over the last 200 years has contributed to the 
unequal, inharmonious and unbalanced development of the principles and rationalities of each 
pillar. The first consequence of this imbalance is that the pillar of regulation is nowadays primarily 
driven by the needs of the capitalist market. The second consequence of this imbalance is that the 
pillar of emancipation is mostly circumscribed to technological advances for commercial use, to 
meet the demands of the capitalist market. Moreover, Santos (2009) states that modern science 
                                                          
9 Consider for example, the de-regulation of certain sectors of the economy to allow market growth under the guise of 
development and employment programs. Or the fact that many environmental or disclosure practices required of 
corporations are either self-regulatory or non-compulsory best practices: see: 
https://www.un.org/sustainabledevelopment/sustainable-development-goals/ : accessed on 20 January 2019. 
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and modern law are at the epicentre of this paradigm crisis. Because if science is subordinated to 
the needs of the market and law is subordinated to science, it then follows the law is also 
subordinated to the needs of the market.  
1.2.5 Building and upholding the abyssal line: the role of modern science and 
modern law 
According to Santos (2014), modern knowledge and modern law “account for the two major global 
abyssal lines of modern times, which, though being different and operating differently, are 
mutually interdependent” (p.119). I note here that Santos does not apply his Epistemologies of 
South as a philosophical theory of modern sciences and modern law, or to answer the question of 
what science is or what law is. Thus, I use them here to explain the role science and law have 
played, first, in the instauration and continuity of the dominant paradigm of Western Modernity 
and, second, on its current crisis. In the field of knowledge, modern science holds a monopoly on 
the universal distinction between true and false. Santos (2000) argues that this global dominance 
of modern science leads to the destruction of many other forms of knowledge, particularly those 
practised by colonised people. Santos (2016) describes this as epistemicide or “the destruction of 
the knowledge and cultures of these populations, of their memories and ancestral links and their 
manner of relating to others and to nature” (p18). Likewise, within the dominant paradigm of 
Western Modernity, modern law has been granted the monopoly of the universal distinction 
between legality and illegality, both, within nation-states ‘domestic legal systems and international 
law (Santos, 2014, pp. 12- & 121).10 In this way, both science and law contribute to building and 
upholding the abyssal line to the “extent that they effectively eliminate whatever realities are on 
the other side of the line” (2014, p.120). They mainly achieve this by discrediting traditional 
knowledges or rendering certain practices illegal. If the law is subordinated to science, then by 
vanishing non-Western knowledge to the category of false and non-scientific knowledge, 
indirectly, any laws produced to regulate social groups based on such false and non-scientific 
knowledge is considered at best illegal and at worst non-existent. Santos (2014) adds: 
  
                                                          
10 I argue that in Bolivia, the use of modern liberal constitutions transplanted from Europe has proven to be a very 
effective mechanism to ensure the continuity of these circumstances. 
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There is therefore a dual modern cartography: a legal cartography and an epistemological one. The 
other side of the abyssal line is the realm beyond legality and illegality (lawlessness), beyond truth 
and falsehood (incomprehensible beliefs, idolatry, magic). These forms of radical negation together 
result in a radical absence, the absence of humanity, modern sub-humanity. (p.123) 
 
This is relevant to my study because, I argue that the constitutional incorporation of the concept 
of Vivir Bien rejects Western Modernity’s attempts to monopolise the production of “valid and 
universal” knowledge, as well as any prerogative to determine what is legal and what is not. In the 
context of the Bolivian Constitution, the concept of Vivir Bien purports to create a legal framework 
that recognises and incorporates non-Western knowledge and the legal principles produce by it, 
granting these non-Western legal principles equal constitutional hierarchy.11 Furthermore, the goal 
of the concept of Vivir Bien is not to impose one mode of knowledge production or legal system 
as universal or superior than others. Thus, setting Vivir Bien as the purpose of the constitution 
requires a laborious and ongoing intercultural dialogue aimed at maintaining a balanced and 
harmonious coexistence between all the communities that inhabit Mother Earth.  
Earlier in this Chapter we have seen that the dominant paradigm of Western Modernity contains a 
visible distinction between the pillar of regulation and the pillar of emancipation.12 Santos (2014) 
shows that the other side of the paradigm – the invisible side – also contains a twofold distinction 
between appropriation and violence. Santos (2014) explains how appropriation, in general, 
involves incorporation, co-option, and assimilation, while violence usually takes the form of 
physical, material, cultural, and human destruction. Both sides of the abyssal line contribute 
equally to the crisis of the dominant paradigm of Western Modernity. While the crisis of 
regulation/emancipation is recent, the crisis of appropriation/violence is longstanding and has 
always carried the seed of the paradigm’s own destruction. Santos (2014) concludes his analysis 
by stating that: 
  
                                                          
11 Political Constitution of the Plurinational State of Bolivia (2009): article 13 (III). 
12 See Figure 1 in section 3.1 of this Chapter. 
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I argue, first, that the tension between regulation and emancipation continues to coexist with 
the tension between appropriation and violence to such an extent that the universality of the 
first tension is not contradicted by the existence of the second; second, that abyssal lines 
continue to structure modern knowledge and modern law; and third, that these two abyssal 
lines are constitutive of Western-based political and cultural relations and interactions in the 
modern world-system. (p.124)  
 
1.2.6 Post-abyssal thinking: an alternative thinking of alternatives 
Advocating an “alternative thinking of alternatives” to the dominant paradigm of Western 
Modernity, Santos (2014) proposes engaging in post-abyssal thinking. Post-abyssal 
thinking means learning from the Global South by adopting Epistemologies of the South. 
Santos (2014) defines Epistemologies of the South as “ways of knowing born in the struggle 
against capitalism, colonialism and patriarchy” (p.238). They based on three premises: 
 
First, the understanding of the world by far exceeds the Western understanding of the world. 
Second, there is not global social justice without global cognitive justice. Third, the 
emancipatory transformation in the world may follow grammars and scripts other than those 
developed by Western-centric critical theory, and such diversity should be valorised. 
(Santos, 2014, p. viii)  
 
For Santos (2014), Epistemologies of the South are “a rear-guard theory based on the 
experiences of large, marginalised minorities and majorities that struggle against unjustly 
imposed marginality and inferiority, with the purpose of strengthening their resistance” 
(p.ix). The critical theorising advanced by the Epistemologies of the South is “non-
Eurocentric because it prepares the ground for valorising non-Eurocentric conceptions of 
emancipation and liberation, while advancing counterhegemonic worldviews. This 
counterhegemonic understanding utilises some hegemonic Eurocentric concepts, such as 
human rights, the rule of law, democracy or socialism” (2014, p.9) as tools to achieve their 
counterhegemonic goals. In Chapter 4, I argue that the constitutional incorporation of the 
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concept of Vivir Bien is an example of counterhegemonic use of a hegemonic Eurocentric 
vehicle (the concept of the modern liberal constitution), for the purposes described above 
in this section.  
Santos (2010) concludes his argument by describing the two central ideas supporting the 
Epistemologies of the South: the ecology of knowledges and intercultural translation. His 
ecology of knowledges is based on the premise that “there is no universal ignorance or 
universal knowledge” (Santos, 2014, p 188). Santos (2014) remarks: 
 
The ecology of knowledges is based on the pragmatic idea that it is necessary to reassess 
the concrete interventions in society and in nature that the different knowledges can offer. 
It focuses on the relations between knowledges and on the hierarchies that are generated 
between them, since no concrete practice would be possible without such hierarchies. 
However, rather than subscribing to a single, universal and abstract hierarchy among 
knowledges, the ecology of knowledges favours context-dependent hierarchies, considering 
the concrete outcomes intended or achieved by different knowledge practices. Concrete 
hierarchies emerge from the relative value of alternative real-world interventions. 
Complementarity or contradictions may exist between the different types of intervention. 
Whenever there are real-world interventions that may, in theory, be implemented by 
different knowledge systems, the concrete choice of the form of knowledge must be 
informed by the principle of precaution which, in the context of the ecology of knowledges, 
must be formulated as follows: preference must be given to the form of knowledge that 
guarantees the greatest level of participation to the social groups involved in its design, 
execution, and control and in the benefits of the intervention. (p.205)  
 
According to Santos (2014) the “utopia of inter-knowledge consists in learning new and 
less familiar knowledge without necessarily having to forget the old one or one’s own” 
(p.188). Intercultural translation facilitates reciprocal intelligibility between the infinite 
experiences of the world. It symbolises the “alternative both to the abstract universalism 
that grounds Western-centric general theories and to the idea of incommensurability 
between cultures” (Santos, 2014, p. 212). He concludes: 
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it consists in searching for isomorphic concerns and underlying assumptions among 
cultures, identifying differences and similarities, and developing, whenever appropriate, 
new hybrid forms of cultural understanding and intercommunication that may be useful in 
favouring interactions and strengthening alliances among social movements fighting, in 
different cultural contexts, against capitalism, colonialism and patriarchy, and for social 
justice, human dignity, or human decency. (Santos, 2014, p.212) 
 
1.2.6.1 Post abyssal thinking in the context of this thesis 
This thesis engages in post-abyssal thinking by studying the concept of Vivir Bien, from its 
origins as an indigenous concept situated on the “wrong” side of the abyssal line, to its 
constitutional incorporation in the first decade of the 21st century. I am not stating that the 
concept Vivir Bien appeared during colonial times, it existed before. However, I do argue 
that it has morphed and re-emerged in its current iteration as a mechanism of decolonial 
resistance to a new cycle of appropriation and violence experienced by indigenous peoples 
and Afro-descendents in Bolivia in the last decades of the 20th century and early 21st century. 
My study also examines contributions to the concept of Vivir Bien by some Western schools 
of thought, situated on the other side of the visible line and within the dominant paradigm 
of Western Modernity. This is because they represent “visible” emancipatory projects like 
deep-ecology, socialism, decolonial theory, etc. purporting to produce a better social reality 
than the existing one. These schools of thought also display a greater willingness to embrace 
emancipatory projects from the “invisible” side of the abyssal line and collaborate in 
rendering visible their modes of knowledge production and legal systems.  
Finally, I claim that the incorporation of the concept of Vivir Bien as a constitutional 
principle embodies a new type of novel or hybrid constitutional text that contains legal 
concepts drawn from both the Western modern liberal tradition, and non-Western legal 
sources. It may be said that, following its incorporation into the 2009 Constitution, Vivir 
Bien has successfully situated itself on the visible side of the distinction within the pillar of 
regulation. As a constitutional principle is not just part of the pillar of regulation: it has the 
potential to decolonise the pillar of regulation by challenging traditional Western 
understandings of state, market and community. Hence, my thesis examines how and to 
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what extent the concept of Vivir Bien is a decolonising legal project – a paradigm shift that 
changes the Bolivian Constitution’s legal and epistemological basis. I focus my discussion 
on two main aspects: the constitutional incorporation itself, and its judicial interpretation 
and application as a decolonising legal project. Chapter 4 and Chapter 5 of my thesis 
examine how the concept of Vivir Bien has been translated into a set of constitutional 
principles for the material advancement of its decolonising legal project and, second, how 
the highest court of Bolivia as the final gatekeeper of the Bolivian Constitution has 
interpreted and applied the concept of Vivir Bien to the resolution of a constitutional dispute.  
I use Epistemologies of the South to support the rationale of my thesis. As the crisis of the 
dominant paradigm of Western Modernity deepens, these alternative non-Eurocentric forms 
of thinking originated in the Global South can contribute to rebuilding fairer societies. The 
study of these epistemologies, of which the concept of Vivir Bien is an example, helps curb 
the effects of the epistemicide that dominates Westernised knowledge to produce legal 
systems that address the demands of the West, as well as the demands of the rest.  
Concepts such as the ecology of knowledges and intercultural translation assist my analysis 
in two ways. First, the idea of an ecology of knowledges supports the argument that modern 
liberal constitutions should not be seen to have an uncontested, universal and superior legal 
standing. Modern liberal constitutions are not one-size-fits-all legal documents capable of 
regulating every type of state, market and community. Second, studying the concept of Vivir 
Bien in the Bolivian Constitution is an opportunity to examine an instance of intercultural 
translation between two legal projects. The goal of this intercultural translation, as Santos 
(2010) explains, is to critique Western Modernity universalism while enriching and 
furthering the debate of alternatives – in this case, constitutional alternatives to the paradigm 
crisis we are currently facing.  
This concludes my discussion of Epistemologies of the South. The next section continues 
with an examination of Latin American Decolonial Thought. References to Latin American 
Decolonial Thought help to explain the role played by race in the emergence of the 
distinctions between the visible and the invisible line traversing the dominant paradigm of 
Western Modernity, thus shedding light over the mechanisms that reinforce the racial axis 
of this abyssal division – and their notable persistence after the end of colonialism.  
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1.3 Latin American Decolonial Thought 
Latin American Decolonial Thought is clearly aligned with Epistemologies of the South, but the 
focus is different. Epistemologies of the South explain from a more global perspective the crisis 
of the dominant paradigm of Western Modernity and the unfolding paradigm shift. Latin American 
Decolonial Thought favours a more local, situated approach to this paradigmatic transition as well 
as the role played by race on it. This is because decolonial theories give Latin America a pivotal 
role in development and continuity of the dominant paradigm of Western Modernity. Furthermore, 
decolonial thinkers like Dussel, Quijano, Grosfoguel, Escobar and others, critically think the role 
of Coloniality in Latin American reality following the successful independence movements of the 
19th century and its pervading influence up to these days. In that sense, they are concerned with 
constructing decolonising alternatives to Eurocentric Modernity’s civilising and epistemological 
projects in Latin America (Pachón Soto, 2007 & 2008). This thesis studies the constitutional 
incorporation of the concept of Vivir Bien as an example of one of these decolonising alternatives 
in the legal field.  
1.3.1 The underside of the dominant paradigm of Western Modernity 
Latin American decolonial theorists state that “the hegemonic Eurocentric paradigms have 
informed Western philosophy and sciences in the ‘modern/colonial capitalist/patriarchal world-
system for the last 500 hundred years” (Grosfoguel, 2011, p. 4). As Grosfoguel (2006) notes: 
 
Descartes, the founder of Western modern philosophy, inaugurates a new moment in the history of 
Western thought. He replaces God as the foundation of knowledge in the Theo-politics of 
knowledge of the European Middle Ages, with the (Western) Man as the foundation of knowledge 
in European Modern times.  All the attributes of God are now extrapolated to (Western) Man. 
Universal Truth beyond time and space privileges access to the laws of the Universe, and the 
capacity to produce scientific knowledge and theory is now placed in the mind of Western Man. 
The Cartesian “Cogito ergo sum” (“I think, therefore I am “) is the foundation of modern Western 
sciences. By producing a dualism between mind and body and between mind and nature, Descartes 
was able to claim non-situated, universal, God-eyed view knowledge. (p.22 & 23).  
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Over the following centuries, this modern knowledge became the prevailing ideal of scientific 
knowledge. Moreover, this “epistemic strategy was crucial for Western global designs in terms of 
its territorial expansion” (Grosfoguel, 2011, p.6). By presenting its knowledge as “the uniquely 
capable of Universality and Truth, European/Euro-American colonial expansion and domination 
was able to construct a hierarchy of superior and inferior knowledge and, thus of superior and 
inferior people around the world” (Grosfoguel, 2011, p.6).  
A leading theorist of this group of decolonial theorists, Dussel (1993.p.65) disagrees with claims 
that “Western Modernity began in Europe in the 17th century”. Dussel (1994) argues for an earlier 
date of the birth of Western Modernity, at the time of the first wave of European colonial expansion 
and the “discovery of America by the Spanish in the 15th century” (p.26). He situates the year 1492 
as the first time in history when Europeans expanded their designs beyond the mere production of 
knowledge about “others,” to the territorial and spiritual conquest of such “others”. Before 1492, 
empires or cultural systems coexisted. But with the Spanish and Portuguese expansion in the 15th 
century and the “discovery” of America, the whole planet became the space of one world history 
(Dussel, 2000, p. 470). This “discovery” of the “others” and the territorial expansion over their 
lands triggered the evolution of modern mercantilism as well as funding the Spanish armies that 
successfully expelled Muslims and Jews from Spanish territory and defeated the Ottoman Empire. 
This military success financed by the riches from the “New Continent”, facilitated the formation 
of a European Christian continent. From this, it follows that the “social, economic, political and 
historical condition of a subject assuming the arrogance of becoming God-like and putting himself 
forward as the foundation of all Truthful knowledge was the Imperial Being, that is, the 
subjectivity of those who are at the centre of the world because they have already conquered it” 
(Grosfoguel, 2011, p.6). Therefore, the “discovery” and conquest of America in 1492 was the first 
step in the invention of non-European alterities and traditions that the Enlightened, rational, God-
like men of the 17th century – Descartes, Bacon – were “in charge of converting, civilising and 
later developing” (Mignolo, 2007a, p.159).  
Dussel (2000 & 2013) urges the reader to distinguish between two conceptions of Western 
Modernity. The first one is Eurocentric, provincial and regional. It can be defined as “an 
emancipation from immaturity, or a ‘way out’ by means of reason, understood as a critical process 
that affords humanity the possibility of new developments” (Dussel, 2000, p.469). In Europe, this 
process of emancipation by reason happened predominantly in the 18th century. Yet this intra-
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Eurocentric perspective could not have been possible without the occurrence of the second concept 
of Modernity that becomes available in the 15th century – a singular world history that values 
reason, Christianity, and development above everything else. Prior to the “discovery” of America 
in 1492, it was not possible to speak, in an empirical sense, of a world history (Dussel, 2000).  
This understanding of Western Modernity as posited by the 18th century’s Industrial Revolution 
and the Enlightenment thinkers represented a broadening horizon first opened by the European 
conquest of the American continent in the late 15th century. By the 19th century, this “modern 
Europe” that had occupied the centre of world history since 1492, positioned all other cultures as 
its periphery (Dussel, 2000). Regrettably, this idea of Eurocentric Modernity carries out the darker 
side of the concept of Modernity (Dussel, 2000). He describes this negative and often concealed 
side as the civilising and exculpating myth of Western Modernity’s violence (Dussel, 2000). As 
the Western modern civilisation casts itself as superior and more developed than the “others”, the 
task of improving these “primeval” people then begins to be justified as a moral imperative “to 
civilise the barbarians” (Dussel, 2000). Any opposition by the “barbaric and primitive” people to 
the European civilising mission validated European colonisers’ use of violence. Violence was 
explained as a measure of last resort to remove any obstacles impeding modernisation. At the same 
time, in the mind of Western Modernity, these “uncivilised” people became tainted by their refusal 
and opposition to the European civilising mission, by their brazenness. By faulting the victims, 
Western Modernity did not only absolve itself of any responsibility from the use of violence 
against the “others”. It also adopted it as a recurrent argument to rationalise the costs inherent in 
the modernisation of any “backward” and “immature” people. The slaving and exploitation of the 
“inferior races” was thus explained as an acceptable cost of their civilising process (Dussel, 2000). 
It is this hidden and violent side of Eurocentric Modernity that Latin American Decolonial Thought 
brings to the centre of the debate. Debates about Coloniality and Decoloniality in the 20th and 21st 
centuries are an instance of dialogue between Argentinian, Mexican, Puerto Rican, Colombian and 
other Latin American theorists and political activists attempting to shed light over the 
circumstances of the colonised “others” in the periphery of European Modernity.  
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1.3.2 Coloniality and Colonialism 
The notion that Coloniality is “constitutive not derivative of Western Modernity” (Mignolo, 2007c, 
p. 26) is one of the key ideas of Latin American Decolonial Thought. Coloniality and Modernity 
are two sides of the same phenomenon. The notion of Modernity epitomises “a Western narrative 
that hides the fact that it cannot be Modernity without its darker side, Coloniality” (Mignolo, 
2007b, p.459). Latin American Decolonial Thought refutes the Western idea that Colonialism was 
just an unfortunate by-product of Modernity, allowing European colonisers access to natural 
resources in the colonised territories by enslaving the local population. These natural resources, 
mainly precious metals like gold and silver, financed the emergence of global capitalism. Thus 
“hidden behind the rhetoric of Modernity [and its promises of progress and development], human 
lives became expendable to the benefit of increasing wealth and such expendability was justified 
by the naturalisation of the racial ranking of human beings” (Mignolo, 2007a, p.157). 
Coloniality and colonialism are related concepts, but they mean different things. Colonialism 
refers to a political and economic relationship of domination and exploitation the coloniser 
exercises over the colonised territories and its people.13 Coloniality, on the other hand, is “the 
underlying logic of the foundation and unfolding of Western civilisation from the Renaissance to 
today, a logic that was the basis of historical colonialism, although this foundational 
interconnectedness is often downplayed” (Mignolo, 2011, p.2). The idea of Coloniality helps 
explain how and why colonial forms of domination – both cultural and structural – continued well 
after the end of colonial administrations. This hidden rhetoric denotes “a colonial power matrix 
founded on the idea of race and racism as the organising principle structuring all the multiple 
hierarchies of the world-system” (Grosfoguel, 2011, p. 10). So, for instance, Quijano (2000, p. 
533) points to “the colonial origin and character of the classification of the world’s population into 
races, which has proven to be far more durable than historical colonialism”. In fact, this “racial 
hierarchy underpins the international division of labour, between intellectual, paid work in the 
Global North and, manual, unpaid work in the Global South, which enabled capitalist accumulation 
at a world scale” (Grosfoguel, 2011, p.10). Together with this economic system of capital and 
labour, the colonizers brought with them “their European Judeo-Christian patriarchal notions of 
                                                          
13 https://www.merriam-webster.com/dictionary/colonialism : accessed on 29 January 2019. 
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sexuality, epistemology and spirituality” (Grosfoguel, 2011, p. 11). They were then globalised and 
exported to the rest of the world by means of colonial expansion, initially to the Americas and later 
to the rest of the colonial domains and deployed as the “hegemonic criteria to racialise and classify 
the rest of the world’s population in a hierarchy of superior and inferior human beings” 
(Grosfoguel, 2011, p.11). Quijano (2000) concludes that: 
 
the conquered and dominated peoples were situated in a natural position of inferiority and, as a 
result, their phenotypic traits as well as their cultural features were considered inferior. In this way, 
race became the fundamental criterion for the distribution of the world population into ranks, 
places, and roles in the new society’s structure of power. (p.535) 
 
Proponents of Latin American Decolonial Thought reject the idea that colonialism ended when 
colonial powers withdrew, and independent republics emerged in the former Spanish colonies 
across the American continent. Grosfoguel (2011, p.13) argue that “this mythological idea of 
decolonisation implicitly denies the continuities between the colonial past and current global 
colonial/racial hierarchies, as well as contributing to the invisibility of Coloniality today”. In 
response to this proposition, the theorists of this group have developed the concept of 
Decoloniality, which can be defined as a set of theoretical and practical tools proposed to address 
the pervading influence of the Modernity/Coloniality dichotomy.  
1.3.3 Decoloniality 
One of the fundamental implications of the notion of Coloniality is that the world has not been 
completely decolonised. That first “wave of decolonisation in the 19th and 20th centuries only gave 
juridical-political independence to the former colonies” (Castro-Gómez & Grosfoguel, 2007, p. 
17). Yet the international division of labour between colonisers and colonised (as well as ethnic-
racial hierarchies of the world’s peoples) remained largely in place as colonialism ended, and 
nation-states were established in the territories of the former colonies (Castro Gómez & 
Grosfoguel, 2007). Thus with “juridical-political decolonisation, the world moved from a period 
of global colonialism to a period of global Coloniality” (Grosfoguel, 2011, p.13). In the second 
decade of the 21st century, Latin American Decolonial Thought calls for completing the process 
of decolonisation that began with the independence movements of the 19th and 20th centuries. 
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Decoloniality represents “theoretical and practical options for dealing with the entangled web of 
racial, ethnic, sexual, epistemic, spiritual, economic, legal, gender relationships and structures that 
the juridical-political decolonisation of the 19th and 20th centuries left intact” (Castro-Gómez & 
Grosfoguel, 2007, p 17).  
These two first sections of the Chapter focus on decolonial theories engaging in “epistemic 
disobedience and de-linking from the magic of Western idea of Modernity” (Mignolo, 2009, p.3). 
In this thesis, Epistemologies of the South and Latin American Decolonial Thought are employed 
to explain the ongoing paradigm crisis, and to ground my decolonial and legal analysis of Vivir 
Bien as an example of alternative proposed from the “other” side of the abyssal lines that have now 
gained constitutional recognition in the visible side of the line.   
In the next section, I investigate traditional constitutional theories that dissect the role and 
components of modern liberal constitution. I also discuss emerging New Latin American 
Constitutionalism theories. These theories are used to contextualise traditional elements of modern 
liberal constitutions. Furthermore, in terms of the constitutional incorporation of Vivir Bien, they 
explain the emergence of a new kind of hybrid constitutional text where non-Western legal 
principles interact with modern liberal constitutionalism. This new brand of constitutionalism has 
been described by Santos (2010) as “transformative constitutionalism” with the potential to 
materialise anti-capitalism and anti-colonialist alternatives.  
1.4 Overview of traditional modern liberal constitutionalism 
This section begins with a brief introduction of some of the most relevant principles of traditional 
modern liberal constitutionalism theories impacting upon my study. It concludes with a summary 
of the new elements and critiques to traditional modern liberal constitutionalism proposed by New 
Latin American constitutionalism theorists, like Ávila Santamaría (2011), Jaramillo Doniush 
(2013), Gargarella (2011a & 2011b), Viciano Pastor and Martínez Dalmau (2010 & 2011) among 
others. These relatively new constitutionalism theories help explain the contributions of amended 
hybrid constitutions – including the 2009 Bolivian Constitution – upon modern liberal 
constitutionalism theory. My study contributes to the growing body of work on this new type of 
constitutional text.  
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1.4.1 The meaning of constitutionalism  
The word constitutionalism “represents an ambiguous concept, or at least the term is used in an 
ambiguous way” (ButleRitchie, 2004a, p.1). All manners of definitions and uses have been 
attached to it by Western political theories (ButleRitchie, 2004b, p.1). Yet one thing is common to 
most if not all “what nearly everyone who uses the term shares, though, is the thought that modern 
societies need a constitution to be properly constructed” (ButleRitchie, 2004a, p.1). Another idea 
seemingly beyond controversy is that constitutionalism has at least two distinct meanings. The 
first one refers to “the actual forces and composition of a society. Used in this sense, 
constitutionalism refers to the concrete cultural, economic, legal, political, and social forces that 
comprise the nation-state in question” (ButleRitchie, 2004a, p. 3). This meaning denotes “a more 
textured, albeit more amorphous and difficult to define conceptualization of the term” 
(ButleRitchie, 2004a, p.3). By contrast, when talking about the constitution of a society, we are 
most likely referring to the formal written document where nation-states legal structures are set 
forth.14 Aldunate Lizana (2010) defines constitutionalism as: 
 
a political movement, inspired by the philosophy of the Enlightenment, that on the basis of the 
questioning of the criteria of traditional legitimation of power, seeks to endow it with a foundation 
of rational legitimacy, both from the point of view of its form – the articulated and systematic 
organisation of the foundations of the political power in a single instrument – as well as from the 
point of view of its origin – the consecration of a regime of limitation of power through the 
subjection of the authorities to the constitution and to the laws, of the division of power into 
different separate powers and the declaration of individual rights. (p.80) 
   
                                                          
14 Nowadays, “any broadly accepted working definitions of a formal written constitution as a set of fundamental legal-
political rules are likely to include the following elements: 1) Are binding on everyone on the state, including ordinary 
lawmaking institutions (e.g. parliaments and courts); 2) Concern the structure and operation of the institutions of 
government, political principles and the rights of citizens; 3) Are based on widespread public legitimacy; 4) Are harder 
to change than ordinary laws (e.g. two–thirds majorities or a referendum is required); and 5) As a minimum, meet the 
internationally recognized criteria for a democratic system in terms or representation and human rights” (IDEA, 2014, 
p. 1) 
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In other words, constitutionalism seeks to endow nation-states with written constitutions in 
accordance with the principles mentioned by Aldunate Lizana (2010). Furthermore, nearly 
everyone who uses the term agrees that the adoption of a constitution is one of the defining 
characters of modern societies. Authors including Motale (1994), Arjomand (1992), and Sunstein 
(1992) go as far as arguing that developing and implementing a constitution is a prerequisite to 
recognising a nation-state as legitimate (ButleRitchie, 2004a).  
1.4.2 Modern liberal constitutionalism: definition and rationale 
There is also no agreement as to the exact meaning of modern liberal constitutionalism, yet most 
writings about modern liberal constitutionalism advance concepts of “modernity” and “liberalism” 
as they are understood within the dominant paradigm of Western Modernity – the same paradigm 
that provided the theoretical framework for this conceptualisation of modern liberal constitution. 
Accordingly, modern liberal constitutionalism refers to the array of institutional arrangements and 
governmental mechanisms typical of modern political liberalism (ButleRitchie, 2004b). Modern 
liberal constitutionalism draws considerably from the rationalism of the Enlightenment. As 
ButleRitchie (2004b) argues: 
 
the same sort of rationalist presumption which maintained that there is, and ought to be, a formal 
system based on logic and necessity which accounts for the ordering of the natural world, coalesced 
in what is now called classical liberalism. Throughout the 16th and 17th centuries, as proponents of 
rationalist political theory began to construct more formalised and routinised notions of state 
ordering, up into the 19th century, where the institutions and mechanism of modern 
constitutionalism were consolidated and propagated, the presumptions of order and formalism were 
solidified and widely implemented. (p.40) 
 
The ascendance and growing hegemony of liberal thinking across the world helped to entrench 
key concepts of modern constitutionalism from the 18th century onwards (ButleRitchie, 2004b).15 
Fundamentally, liberal notions such as bureaucratic administration of the state, divided and limited 
                                                          
15 In relation to Latin America this is further discussed in section 1.5 of this Chapter. 
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government, the need for a market (which has now extended to a global market), capitalism, the 
recognition and protection of individual political liberties, representative democracy, and rights 
regimes (private property ownership in particular) have all became essential components of the 
modern liberal constitutionalism “enterprise” (ButleRitchie, 2004b). According to Ackerman 
(1997), “the Enlightenment hope of written constitutionalism is sweeping the world” (p.772). 
Based on the above, broadly, modern liberal constitutionalism can be explained as: 
 
A set of formal legal and political concepts that were developed in Western Europe during the 
Enlightenment. These concepts, which serve as cornerstones of liberal political and legal theory 
(and evolved to support that theory), are the division and limitation of governmental power, the 
recognition and protection of certain individual rights, the protection of private property, and the 
notion of representative or democratic government. (ButleRitchie, 2004a, p.6) 
  
1.4.3 A brief overview of the main elements of a modern liberal constitution 
Modern liberal constitutionalism theories propose that a written constitution is the fundamental 
law that organises and regulates the nation-state (Jaramillo Doniush, 2013). Although modern 
liberal constitutionalism has evolved over time, it has always rested on the existence of a nation-
state with exclusive sovereignty over its own territory (Jaramillo Doniush, 2013). The nation-state 
is formed by citizens who are equal before the law – at least nominally. The individual rights and 
private property of these citizens are specifically recognised and protected in the dogmatic part of 
most modern liberal constitutions – e.g., the part of the constitutional text that contains the 
declaration of rights, as opposed to the organic part, which deals with the organization of the 
nation- state’s powers. Under the doctrine of the separation of powers, the exercise of power is 
divided to minimise the risk of abuse, commonly in three separate branches: executive, legislative, 
and judiciary. The separate exercise of power by these branches is regulated in the organic part of 
the modern liberal constitution. However, it is subject to the rights, duties and guarantees 
incorporated in the dogmatic part, in order to protect private citizens and groups from government 
abuses of power. Finally, individual citizens express their political voice by electing 
representatives to the different branches of government.  
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Jaramillo Doniush (2013) says that, although modern liberal constitutionalism has undergone 
changes since its inception in the 18th century, it has proven equally successful in adapting to 
changing times, thus securing its own longevity. This evolution has meant gradually extending 
constitutional recognition beyond the original first generation rights (political and civil rights) to 
the so-called second generation rights (social, economic and cultural rights), and third generation 
rights (collective-developmental rights).16 As Santos (2000) notes, modern liberal constitutions 
evolved from the expression of a bureaucratic state with a rigorous and well-defined political 
system, to become the “terrain of intermediations and negotiation between conflictive interests and 
social values” (p.168). ButleRitchie (2004b) warns against relying uncritically on modern liberal 
constitutionalism to regulate cultures and societies derived from non-Western paradigms because 
these societies tend to be plural and diverse. In his opinion, unadulterated modern liberal 
constitutionalism can lead to serious political and legal anomalies (ButleRitchie, 2004b, p.42). A 
growing body of work promotes a more fluid and indeterminate form of constitutionalism that 
departs from established modern liberal models.17 The next section of this Chapter discusses some 
of these works in the context of the new emerging Latin American constitutionalism. It focuses on 
the work produced by Latin American and Spanish constitutionalists, mainly about Latin American 
constitutions enacted since the last decade of 20th century. These authors regard the Bolivian 
Constitution as a clear example of the new breed of constitutionalism they advance. 
1.5  Adaptive constitutionalism in Latin American 
First adopted in the 19th and 20th centuries, modern liberal constitutions were initially portrayed as 
a modern legal framework to be implemented by the former colonial territories after independence. 
Modern liberal constitutionalism may have originated in Europe but: 
                                                          
16 This division of human rights into three generations was introduced in 1979 by Czech jurist Karel Vasak.; 
www.globalization101.org/uploads/File/HumanRights/humanrights.pdf.: accessed on 22 June 2018. 
17 Tully, J. (2002). The unfreedom of the moderns in comparison to their ideals of constitutional democracy. The 
Modern Law Review, 65, 204–228. doi:10.1111/1468-2230.00375; Tully, J. (2007). Strange multiplicity: 
constitutionalism in an age of diversity (8th ed.). Cambridge: United Kingdom: Cambridge University Press; Simpson, 
M. (2008). "Other worlds are actual": Tully on the imperial roles of modern constitutional democracy. Osgoode Hall 
Law Journal, 46(3), 509-533.; Hsueh, V. (2010). Hybrid constitutions: challenging legacies of law, privilege, and 
culture in colonial America. Duke University Press.; Yrigoyen Fajardo, R. Z. (2011). El horizonte del 
constitucionalismo pluralista: del multiculturalismo a la descolonización. En C. Rodríguez - Garavito (Ed.), El derecho 
en América Latina: un mapa del pensamiento jurídico del siglo. Buenos Aires- Argentina: Siglo Veintiuno Editores. 
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It swept up the rest of humanity, which was portrayed as being at lower stages of historical 
development and in need of Western aid, and gradually made the world over in accord with modern 
constitutional democracy (in its various iterations over time). (Tully, 2008, p.478) 
  
ButleRitchie (2004b) regards this as a form of conceptual colonialism that transcends the normal 
discourse of oppression because it is cloaked in terms of rights and freedom. The newly formed 
republics in Latin America are a case in point. The legal systems implemented in most South 
American countries after their independence18 in the 19th and 20thcenturies replicated Western 
Modernity’s dominant legal model also known as modern [liberal] constitutionalism (Clavero, 
2009). Critics of modern liberal constitutions point out that, at “a national level, written modern 
liberal constitutions were enacted to protect the privileges of European minorities and their 
descendants and, to preserve the colonial status quo” (Clavero, 2009, p.1). In the specific case of 
Bolivia, Clavero (2009) concludes that the Bolivian republic was born simultaneously as a colonial 
and as a constitutional state. 
Other authors including Viciano Pastor and Martínez Dalmau (2011) agree with Clavero (2009). 
They do so by showing how, until very recently, most South American countries continued to 
import and adapt European constitutional models. These authors speak about this practice as 
adaptive constitutionalism – a generic term that applies to most constitutional texts and 
amendments enacted after independence, and as late as the last decade of the 20th century. Adaptive 
constitutionalism presupposes that European modern liberal constitutions, for the simple reason of 
being exported from Europe, are more advanced than anything produced locally. Furthermore, 
European-style constitutional texts were considered more effective tools for addressing the 
challenges facing the newly independent countries. It was typically local elite groups, quite often 
educated in Europe, who advocated for importing foreign constitutional texts. These elites 
displayed a penchant for seeking external solutions to internal issues, often without weighing the 
consequences of such imports – particularly how practice failed to promote an open and inclusive 
dialogue with other social sectors or truly address the social reality of the country (Viciano Pastor 
& Martínez Dalmau, 2010). In that sense, they did not provide alternative legal options for dealing 
with concrete, local social issues, including rural and indigenous populations. Some of these issues 
                                                          
18 Bolivia declared its independence from Spain on the 6th of August 1825.  
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were inherited and some were new ones. However, both types persist and appear as a result of the 
continuous adoption of modern liberal constitutions carrying remnants of colonial approaches. 
Another characteristic of this adaptive constitutionalism is that it lags European constitutionalism, 
failing to realise locally some of the most positive features that the imported constitutional models 
achieved in their original settings. Viciano Pastor and Martínez Dalmau (2010) argue that unlike 
their European counterparts, Latin American countries had failed to build a Social Welfare State.19 
They further note that, until the last decades of the 20th century, one of the defining characteristics 
of Latin American constitutions was their lack of social integration, normative force or ample 
democratic legitimacy. In other words, constitutions imposed top-down by elite groups, which 
either failed to integrate the demands of certain groups or did it in a very limited manner (e.g., 
indigenous peoples and Afro-Bolivians). It follows that these “toothless legal documents” usually 
lacked the normative “bite” required to effectively materialise the imported constitutional 
principles. Gargarella (2011a & 2011b) adds that this period was dominated by tensions within an 
elitist institutional framework, at a time when more progressive actors were only beginning to 
promote a more inclusive dialogue across social sectors. In a similar vein, Uprimny (2011) weights 
in the failure of modern liberal constitutionalism (even its pluricultural and multiethnic variations) 
to eradicate or substantially reduce social inequality and precarious living conditions for most of 
the population.  
In summary, the “adapted’ modern liberal constitutions of this period are examples of nominal or 
merely formal constitutions rather than texts capable of heralding real social transformation to the 
extent demanded by excluded groups. Santos (2010) defines it as “nation -states designed by the 
political elites and characterised by a homogenous geopolitical space, oblivious to diversity and 
regulated under one legal system and the apparatus of coercion required to ensure the nation-state’s 
internal and external sovereignty” (p.286) This status quo has been repeatedly challenged. As 
Tully (2007) argues “the consequence of national and liberal constitutions, which have been the 
dominant forms over the last 300 years, is precisely the contemporary resistance and demand for 
                                                          
19 Please note that although some of the texts in English refer to the Vivir Bien as wellbeing or welfare, here the 
expression Social Welfare State is used on its Western meaning of “full employment and expanding social citizenship 
rights inaugurated after the end of the Second World Word” (Korpi, 2003, p.590), and it is unrelated to the concept of 
Vivir Bien. Also see Korpi, W., & Palme, J. (2003). New politics and class politics in the context of austerity and 
globalization: Welfare state regress in 18 countries, 1975–95. American Political Science Review, 97(3), 425-446.  
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recognition of the members whose cultures have been excluded, assimilated or exterminated” 
(pp.7-8). They aim for a model of less “defined and regimented type of constitutionalism which 
allows for cultural and conceptual divergence and heteronomy” (ButleRitchie, 2004b, p.42). Along 
these lines, I argue that the 2009 Bolivian Constitution is an example of this new model of hybrid 
constitutional text. Emerging New Latin American Constitutional theories supports this assertion 
by describing the intellectual heritage and context for these new constitutional models. 
1.6 The emerging New Latin American Constitutionalism 
By the last decade of the 20th century it had become clear that Latin American adaptive approach 
to constitutionalism had failed to materialise the promises of the Social Welfare State or to bring 
better standards of living to ample segments of the population. To this, it may be added, the 
growing social inequality and the perceived lack of democratic legitimacy of many of these 
transplanted constitutional texts. I argue that this serves as an example of the failure of modern 
law, as one of the rationalities of the pillar of emancipation, to call into question the legal status 
quo. Since modern liberal constitutions provide the legal background for the organisation of the 
state and the market, as well as the community, this failure extends to the pillar of regulation 
heralding a broader paradigmatic crisis. Santos (2009) defines this as the current crisis of the 
dominant paradigm of Western Modernity.  
In this context of paradigmatic crisis, some countries in Latin America started to develop their own 
unique brand of constitutionalism as early as the 1990s. Martínez Dalmau (2008 & 2009) describes 
a new constitutional formula that aims to vindicate the power of the people, the principle of 
democracy – especially horizontal democracy – and to reconfigure the relationship between the 
state, the market and the community. This new generation of constitutions are concerned with legal 
and procedural legitimacy, as much as with ensuring that the constitution accurately represents the 
will (la voluntad) of most of the people rather than of a small elite group. Setting out the 
mechanisms to ensure the constitutional text promotes social equality and equity is one of the main 
concerns of the new Latin American Constitutionalism. This increased demand for equality 
requires constitutional texts that truthfully reflect the relationship between the people’s sovereign 
will as the original constituent power, and the constitution itself as the highest expression of that 
sovereignty (Viciano Pastor & Martínez Dalmau, 2011).  
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Authors, including Martínez Dalmau (2008), Jaramillo Doniush (2013), Ávila Santamaría (2011), 
and Clavero (2009) also engage with this debate. They note that the newly enacted political 
constitutions of some Latin American countries (e.g., Venezuela (1999), Ecuador (2008), and 
Bolivia (2009)) break away from the traditional theoretical and epistemological principles 
developed by modern liberal constitutionalism that have prevailed throughout the world since the 
18th century. Jaramillo Doniush (2013) interprets the adoption of the Venezuelan, Ecuadorian and 
Bolivian constitutions as evidence of a new type of Latin American democracy emerging within 
the framework of the New Latin American Constitutionalism. These new constitutions attempt to 
redefine concepts such as the nation-state, rights, citizenship, and sovereignty. Inasmuch as these 
concepts have been understood and applied within the context of dominant modern liberal 
constitutionalism theory, another author, Ávila Santamaría (2011) states that: “I belong to a group 
of authors who consider that the constitutions enacted by these countries surpass the limits of the 
neo [modern] constitutionalism as imported from the Old Continent” ( p.14).20 I subscribe to Ávila 
Santamaria’s grouping, with my research focusing exclusively on the 2009 Bolivian Constitution. 
He also adds that this new type of constitutionalism incorporates the most innovative elements of 
the newest versions of European constitutionalism as developed in the second half of the 20th 
century. However, this incorporation goes beyond merely mirroring the latest trend in European 
constitutionalism, as the case was with prior instances of adaptive constitutionalism. Without 
denying the merits of some of these imports, this emerging and transformative New Latin 
American Constitutionalism purports to search for “new theories, doctrines and institutions that 
respond better to the needs of individuals and communities that have been excluded and colonised” 
(Ávila Santamaría, 2011, p.17).21  
In a broader sense Ávila Santamaría (2011) argues that a crisis of Coloniality is evident in the 
nation-state and the modern liberal concept of law, including modern liberal constitutions. This is 
because, even though the political, social, economic and cultural structures that characterised the 
colonial period were formally abolished post-independence, they have continued to exist in various 
forms of social prestige and desirability (Ávila Santamaría, 2011). This author predicts that 
                                                          
20 I note, however, that Ávila Santamaría (2011) only includes the constitutions of Bolivia and Ecuador when he refers 
to what he denominates the “neo transformative constitutionalism in the Andean region of South America” (p.15).  
21 For example, Avila Santamaria (2011) notes that, unlike the European model of constitutionalism, the legal 
institutions and rights introduced by these constitutions are not emanated from legislators or legal academic but mainly 
from social groups – indigenous ones. 
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“decolonisation is a fundamental element on the formulation of different concepts of legal theory 
and of nation-state” (Ávila Santamaría, 2011, p.76). Thus, this new generation of hybrid 
constitutions are paving the way for reconfiguring the legal and political cartography of the 
Andean region of South America. The next section presents the main features of this new type of 
constitutionalism. I note that the classification used in the literature is mainly based on the Bolivian 
Constitution and hence highly relevant to this study. 
1.6.1 Characteristics of the New Latin-American Constitutionalism 
The 1990s saw the emergence of a new type of Latin American Constitutionalism.22 Some of its 
main features are discussed by experts in constitutional law, including Martínez Dalmau (2008), 
Martínez Dalmau and Viciano Pastor (2011), Uprimny (2011), and Yrigoyen Fajardo (2011).  
The first feature of this New Latin American Constitutionalism as discussed by Martínez Dalmau 
(2008) is a preference for extensive and detailed constitutional texts, as opposed to the traditional 
idea of brief and sparse constitutions based on the model of the 1788 Constitution of the United 
States of America. A short constitution that briefly defines rights is said to be easier to interpret, 
more accessible and less regulatory. But as Martínez Dalmau (2008) explains, in practice, these 
arguments underplay how short constitutions may render power more remote from citizens. This 
is because the people, as the original constituent power, cannot directly decide the content of the 
rights listed in the constitution. Instead, short constitutions delegate the faculty to determine the 
exact content and the finer details of the rights enunciated in the constitution to the constituted 
powers (the parliament or the courts). New Latin American constitutions are quite the opposite, 
featuring extensive and detailed texts.23 The idea here is that it should be up to the original 
constituent power (that is, the power of the people as the ultimate sovereign), to decide not only 
on the contents of the constitutional text in a general manner, but also to specify with a greater 
deal of precision the exact contents of their rights (Martínez Dalmau, 2008). 
                                                          
22 A further discussion of these events is included in section 2.2 of Chapter 2. 
23 For example: the 2009 Bolivian Constitution has 411 articles while the Constitution of the Republic of Ecuador 
(2008) has 444. In comparison, one of the most famous modern liberal constitutions in the world, the Constitution of 
the United States of America (1787) has 8 articles subdivided in sections. The Constitution of the Commonwealth of 
Australia (1900) has 128 articles. 
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The second feature highlighted by Martínez Dalmau (2008) is the enactment of constitutional texts 
that are highly technical and with a great degree of complexity. This again does not follow 
traditional constitutional ideas of a “minimalist” constitution that, in my view, are a veiled attempt 
to remove from the original constituent power of the people the decision on matters that are 
considered beyond them and best left to “qualified technocrats and trained judges”. By contrast, 
recent Latin American constitutions are often accompanied by explanatory resources that clarify, 
explain and engage citizens in a more horizontal and participatory exercise of their political power. 
The aim is to make the text more “accessible” to citizens as part of a radical project to empower 
them. 
The third standout feature, according to Martínez Dalmau (2008), is the rigidity of the 
constitutions. Traditional constitutional texts showed a preference for flexibility. The rigidity or 
flexibility of a constitutional text refers to the mechanisms for its amendment or modification. 
Traditionally, “flexible” constitutions often allow for elected members of the legislative power to 
vote directly on amendments to the constitutional text, provided they can reach the special 
parliamentary majority of two thirds laid out in the constitution itself. By contrast, “rigid” 
constitutions require more complex and wider mechanisms of popular consultation or a 
referendum before the parliament or a constituent assembly can vote and decide on the 
constitutional reform or amendment. Flexibility has been justified by saying that it is necessary for 
elected representatives to be able to modify the constitution to adapt it to changing social 
circumstances. Whereas proponents of more rigid systems tend to echo arguments about ensuring 
the direct and active participation of the people in any process of constitutional change. This is 
important because the constituent power should emanate from the people’s sovereignty or the 
“uncommanded commander", as Austin (1832) called it. 
A fourth feature is the prevalence of participative forms of democracy over more traditional forms 
of representative democracy (Martínez Dalmau, 2008). To this effect, many of the new Latin 
American constitutions provide for novel forms of direct and horizontal citizens participation in 
the government of their countries.24 This includes the requirement to put certain matters to a 
referendum, as well as making the result of that referendum binding on the elected representatives. 
                                                          
24 Political Constitution of the Plurinational State of Bolivia (2009): article 11. 
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Another mechanism that exemplifies this shift towards horizontal modes of participation is the 
right of citizens to revoke the mandate of elected representatives (as well as public servants) who 
fail to comply with their functions.25 This would be akin to a “public” vote of confidence, done in 
such a manner that citizens directly express their opinion on the government instead of solely on 
the elected representatives and only at elections’ time. This provision has attracted a fair share of 
criticism due to the difficulty and expense involved in organising this direct form of voting and 
participation. The counterargument is that these new types of constitutions are advancing new 
forms of democracy that redefine the relationship between the state, society and citizens. One may 
also add, that the escalating costs of candidates’ campaigning and other electioneering costs may 
deprive this argument of much real weight.26 
The fifth feature of this new type of constitution is its originality. Both Martínez Dalmau (2008) 
and Viciano Pastor and Martínez Dalmau (2011) agree that traditional adaptive approaches to 
constitutionalism in Latin America followed a logic of merely adapting European trends formally 
or nominally, even though some of the more meritorious elements of European constitutionalism, 
effectively, failed to materialise. By contrast, the New Latin American constitutionalism reflects 
and responds to the characteristics of the country, as well as addressing issues that affect most of 
the population rather than minority elite groups. In Chapter 4 of this thesis, I discuss how this 
originality has been incorporated into the constitutional text through the concept of Vivir Bien. 
The sixth feature, specific to the Bolivian Constitution, is the elective character of the members of 
the Plurinational Constitutional Court. This Court has ultimate responsibility for overseeing the 
constitution. Accordingly, the members of this Court are the final deciders of the meaning and 
application of the constitution, as well as the constitutional consistency or inconsistency of 
delegated legislation enacted by the parliament or implemented by administrative acts of the 
executive power. A declaration of unconstitutionality from the Plurinational Constitutional Court 
results in the legislative or administrative measure (or part thereof) being struck off the legal 
system for being constitutionally invalid. At the same time, the elective character of the Court’s 
members seeks to counterbalance their growing influence by increasing their public accountability 
(Gargarella 2011). This counterbalancing mechanism because the detailed catalogue of rights 
                                                          
25 Political Constitution of the Plurinational State of Bolivia (2009): articles 232 & 240. 
26 See Pinto-Duschinsky, M. (2002). Financing Politics: a global view. Journal of Democracy, 13 (4), 69-86. 
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incorporated into the new Latin American constitutions is likely to require further intervention by 
the judicial power. This intervention seeks to ensure rights are interpreted and applied to serve the 
needs of an evolving society. However, it may also upset the balance of power in favour of the 
judicial power, which is a risk that needs to be managed. Reforming the constitution by making 
the judges elected representatives of the citizens may provide the means to address this issue. 
Finally, the last feature is a changed understanding of the concept of national unity. Whereas 
previous constitutions strove for “unity through homogeneity”, this new generation of 
constitutions redefines and revalorises “unity within diversity”. Uprimny (2011) speaks of the 
constitutionalisation of diversity. He notes that “national unity will not be accomplished by the 
homogenisation of cultural difference, as it was the case with some constitutional projects in prior 
decades, but by a sharp appreciation of difference and by encouraging and protecting pluralism in 
all its forms” (p.1589). Belloso Martin (2015) suggests that this constitutional incorporation of 
diversity extends in some cases to the recognition and protection of biodiversity. Yrigoyen Fajardo 
(2011) describes Latin American’s constitutionalism in the first decade of the 21st century as the 
constitutionalism of plurality. This author notes that this period is defined by several elements:  
1) the recognition of indigenous legal systems and jurisdiction over some aspects of their 
ancestral territories;  
2) the inclusion of international treaties into the constitutional text via the block of 
constitutionality (section 5.5-Chapter 5), ensuring that they have equal constitutional rank 
as other constitutional provisions, above ordinary legislation;  
3) the expansion of the discourse of multiculturalism from tolerance into the affirmation of 
the value of diversity and the need for public policies to effectively materialise this 
diversity (section 4.3.3-Chapter 4). 
This cycle reached its highest point with the enactment of the constitutions of Bolivia (2009) and 
Ecuador (2008). These constitutions purport founding the state anew based on the express 
recognition of indigenous peoples’ ancestral roots and pre-colonial existence, previously ignored 
by adaptive constitutions. I argue that these new constitutions that begin to appear in the 1990s 
exemplify decolonising legal projects affirming the principles of pluralism, equality and 
interculturality: a new model of transformative society “in construction” (Santos, 2010).  
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1.7 Conclusion  
Broadly, this study combines decolonial theories such as Epistemologies of the South and Latin 
American Decolonial Thought to explore the dominant paradigm of Western Modernity, as well 
as the current crisis of this paradigm. The focus is on the role of modern law – particularly 
constitutional texts as the supreme law of modern liberal nation-states – in maintaining and 
enforcing the dominant paradigm of Western Modernity, as well as adding to its ongoing crisis. 
Traditional Constitutionalism theories are also deployed to explain the evolution of the concept of 
modern liberal constitution as a key mechanism for the preservation, post-independence, of a 
[colonial] legal status quo in the former Spanish colonies. These constitutional theories chart the 
emergence and evolution of the Eurocentric concept of modern liberal constitution from the 18th 
century to the last decades of the 20th century. In the context of Latin America, emerging Latin 
New American Constitutionalism theories are used to explain, from a legal perspective, how the 
traditional concept of modern liberal constitution is facing a profound crisis in the Global South, 
in the form of a paradigm shift (Santos, 2014). I argue that we can see evidence of this, in the 
appearance of non-Western proposals such as the concept of Vivir Bien, which contest a purely 
Western-based understanding of constitutional texts. In that sense, the concept of Vivir Bien is 
analysed as an example of a discourse and practice of resistance that has been constitutionally 
enshrined in Bolivia. The concept of Vivir Bien is non-Eurocentric. It seeks to revalorise non-
Eurocentric thinking as a means of pursuing a more socially inclusive and environmentally 
responsible society. The novelty of this proposal is that the answers to the current paradigm crisis 
are being constructed using both Western and non-Western propositions within the context of a 
new kind of hybrid decolonial constitution” in construction”. Thus, the constitutional text 
incorporates with equal legal rank both principles rooted in modern liberal legal tradition, and 
principles derived from the concept of Vivir Bien as a decolonising legal project. As Santos (2014) 
notes, “different non-Western forms of knowledge must engage with Western-centric conceptions 
and political instruments such as modern liberal constitutions in order to design and carry out 
counterhegemonic, intercultural uses of such a conceptions or instruments” (p.239).  
In summary, the three theoretical approaches discussed in this Chapter are applied together to 
further the understanding of the 2009 Bolivian Constitution. I argue that the Bolivian Constitution 
symbolises a novel type of hybrid decolonial constitution, and I examine the epistemological and 
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legal shift this decolonising legal project is pursuing. In the second decade of the 21st century, 
almost 200 years since Bolivia’s independence, we witness the articulation of answers and 
solutions that come from outside the exhausted parameters of the dominant paradigm of Western 
Modernity, usually in the form of the most current version of modern liberal constitutions. This 
thesis contributes to the body of literature that seeks to understand the legal and epistemological 
implications of the concept of Vivir Bien in the context of the 2009 Bolivian Constitution.  
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CHAPTER 2: Literature Review 
This Chapter is divided in 8. Sections 2.4 and 2.5 critically examine a wide range of indigenous 
and non-indigenous scholarly work in relation to the concept of Vivir Bien.27 Section 2.6 focuses 
on the political currents of thought (paradigms) that influence the constitutional incorporation of 
Vivir Bien. Section 2.7 reviews existent works produced on Vivir Bien as a constitutional principle 
with the aim to determine existent gaps in the literature to which this thesis may contribute. 
My literature review commences with a summary of the body of work on the Aymara concept of 
Suma Qamaña (Vivir Bien) in Bolivia and the Quechua concept of Sumak Kawsay (Buen Vivir) in 
Ecuador, their meaning, translation and significance. The reason for this selection is that, although, 
several indigenous communities have developed their own iterations of the concept of Vivir Bien, 
only these two have received constitutional incorporation. Going beyond the strictly Bolivian 
concept of Vivir Bien to incorporate readings about its Ecuadorian counterpart, Buen Vivir, is also 
a fair reflection of the works reviewed, which frequently compare these two concepts. An extensive 
review of the literature found multiple references (e.g., Macas, 2010a & 2010b and Maldonado, 
2010a & 2010b) supporting the argument that there are great commonalities between the Aymara 
Suma Qamaña and the Quechua Sumak Kawsay. As Albó (2009) notes: 
 
[…] there are not many notable differences between the Aymara and Quechua communities, 
particularly where they experience similar socio-economic circumstances, and the distinction 
between their languages does not detract from the commonalities in their cultures. (p.35) 
 
2.1 Scope and limitations of the literature review 
Prior to commencing my literature review, I would like to set out its scope and limits, as well as 
my rationale for selecting the sources consulted. The terms Aymara and Quechua are used to 
                                                          
27 I note that authors refer to the concept in different manners, for example, Suma Qamaña, Sumak Kawsay, Vivir 
Bien, Buen Vivir or the English translations, Living Well and Good Living. This is the reason why in this Chapter, the 
concept appears named as per the use adopted by the author reviewed. However, in order to facilitate the reading, in 
all the other Chapters of this thesis I only refer to the concept as Vivir Bien, the Spanish translation adopted by the 
Bolivian Constitution. 
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identify a wide range of indigenous communities since colonial times. It is important to point out 
that when I use the terms Aymara people or Quechua people, I do not purport to represent 
homogenous indigenous identities. Rather, by using these terms I emphasise the cultural and 
political commonalities between those who self-describe as Aymara or Quechua.  
Circumscribing these indigenous communities to the geographical limits of Bolivia and Ecuador 
may also be problematic. This is because, those who self-identify as either Aymara or Quechua 
may live outside the geographical boundaries of Bolivia and Ecuador, or indeed, in an area that 
straddles nation-states boundaries. This geographical distinction is important because the Bolivian 
Constitution, as the fundamental legal document of Bolivia, only has legal jurisdiction within the 
geographical and jurisdictional limits of Bolivia. In this Chapter 2, I only describe authors as 
Aymara-Bolivian or Quechua-Ecuadorian if they have elsewhere declared a Bolivian or 
Ecuadorian nationality of Aymara or Quechua ancestry.  
I have drawn depictions of Aymara and Quechua peoples’ ways of life, practices and beliefs from 
these authors’ written work. Aymara knowledge and modes of thinking are transmitted orally from 
generation to generation, with written text in Spanish sometimes considered a technique of 
colonisation (Choque Quispe, 2006). According to Choque Quispe (2008), the production of 
written work by Aymara intellectuals contributes to the accurate recording and transmission of 
their culture and traditions as well as reversing colonial indoctrination. Similarly, Quechua 
intellectuals provide, through their written work, provide a bridge between indigenous 
epistemologies and Western academia (Hidalgo-Capitán et al., 2014b)  
When it comes to translating these indigenous concepts into the Spanish language, Estermann 
(2010) cautions that translations are not free from difficulties as we attempt to transmute an 
indigenous oral language within the realm of a written language with phonetical rules derived from 
Indo-European languages. Hidalgo-Capitán, Guillén García and Deleg Guazha (2014c) also warn 
about potential issues with the translation of a predominantly oral language into a written one. 
These authors note that Quechua people’s thought and knowledge about the concept of Sumak 
Kawsay is created and spread orally within Quechua communities in Ecuador.  
In this literature review, I focus on written academic works published between 2000 and 2018 by 
the most significant indigenous and non-indigenous authors in the selected field of study. Authors 
like Bretón et al., (2014) and Cubillo-Guevara (2016) observe that the concept of Vivir Bien has 
been articulated well before 2000. In fact, Guaman Poma de Ayala discussed aspects of Vivir Bien 
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in his New chronicles and good government (1600-1615?). But as my thesis examines the 
constitutional incorporation of the concept of Vivir Bien, the relevant materials for the purposes of 
this work were produced early in the 21st century, around the date of the constitutional reforms in 
Ecuador (2008) and Bolivia (2009). 
In summary, this literature review only includes written material published about Vivir Bien in 
Spanish and English. Indigenous authors are either Aymara or Quechua living within the 
geographical limits of Bolivia and Ecuador. Finally, the temporal scope of this literature review is, 
mainly, circumscribed to the period 2000-2018.  
2.2 Historical and geopolitical background  
The Plurinational State of Bolivia is in South America. It was colonised by Spain from the 16th 
century until its independence in the early 19th century. In 1826, shortly after independence, 
Bolivia became a constitutional republic, adopting its first modern liberal constitution.28 Bolivia 
is home to significant number of indigenous peoples and descendants of African slaves.29 
Historically, indigenous peoples and Afro-descendant communities have been politically active, 
with their advocacy gaining momentum in the 1990s, due to some of the following circumstances: 
 
 The celebration of the 500-year anniversary of the “Discovery of America” organised by 
neo-liberal governments all over the Americas and staunchly opposed by indigenous 
communities (Bernecker et al, 1996); 
 The loss of credibility of the nation-state, as part of a broader “crisis of Modernity” 
(Houtart, 2011); 
 The emergence of indigenous communities in the international arena and the signing of 
international conventions for the protection and recognition of indigenous rights (Martí I 
Puig et al, 2013); 
                                                          
28 https://www.britannica.com/place/Bolivia : accessed on 21 March 2016. 
29 Source Bolivian National Census 2012: Total population: 10,027.254; Population aged 15 or >: 6,916.732; 
Population that identified themselves as indigenous or Afro-Bolivian: 2,806.592, Aymara: 1,191.352; Quechua: 
1,281.116 and Afro-Bolivian: 16,329. According to the ILO, Bolivia has the highest percentage of indigenous peoples 
in Latin America: 62% according to the 2006 United Nations Development Program (UNDP). Out of this 62%, it is 
estimated that 56% self-identify as either Quechua or Aymara (United Nations International Strategy for Disaster 
Reduction (UNISDR), 2012).  
79 
 
 The Zapatista uprising of 1994 and the emergence of Zapatismo as an indigenous insurgent 
movement driven by values of “commanding by obeying” and “we are all equals because 
we are all different” (Meneses et al, 2012); 
 A reaction to the neoliberal reforms applied across the continent that “recommodified 
labour and land by dismantling the national-populist order. These reforms favoured 
restructuring the state in support of market efficiency to the exclusion of other values” 
(Silva, 2009, p.266);  
 The end of the neoliberal Washington Consensus30 brought about by the Mexican and East 
Asian financial crisis of 1994 and 1997, and the “real differences of opinion that emerged 
in Washington, between the International Monetary Fund and the World Bank, on the 
causes of the crisis and how best to handle it” (Gore, 2000, p.799);  
 The “high level of resistance to neoliberalism in the past decade in Bolivia relates in part 
to the severity of its impact in the country. Bolivia was widely heralded as a ‘star reformer’ 
that pursued one of the most ambitious––and harshest––structural adjustment programs on 
the continent” (Spronk, 2007, p.9); 
 The advent of neo-extractivism as an economic model that reinforces past practices of 
intensive exploitation of natural resources. However, this time with increased government 
control and involvement in resource management, as well as ensuring that the revenue 
distribution reaches wider sections of the population: Gudynas and Acosta (2010); Acosta 
(2010 & 2011); Davalos (2013) and Gudynas (2010, 2013b & 2013c). Svampa (2012, 2013 
& 2015) calls the current neo-extractivist wave in Latin America the Commodity 
Consensus, which succeeded the Washington Consensus of the 1990s. Svampa (2011) 
defines this process as “the pattern of accumulation based on the over-exploitation of 
generally non-renewable natural resources, as well as the expansion of capital’s frontiers 
                                                          
30This is a term coined by the economist John Williamson to describe “the shift in thinking which occurred in the 
1980s with the introduction and widespread adoption of an approach to the practice of developing countries known as 
the Washington Consensus. In broad terms, this approach recommends governments to reform their fiscal policies 
and, in particular: (a) pursue macroeconomic stability by controlling inflation and reducing fiscal deficits; (b) open 
their economies to the rest of the world through trade and capital account liberalisation; and (c) liberalise domestic 
product and factor markets through privatisation and deregulation. Propagated through the stabilisation and structural 
adjustment policies of the IMF and the World Bank, this has been the dominant approach to development from the 
early 1980s to on, or about, the end of the 20th century” (Gore, 2000, pp.789 & 790). 
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towards territories previously considered to be unproductive” (p.118). This new paradigm 
has led to a series of important political and economic changes; and  
The “exacerbation of socio-environmental conflicts stemming from the unequal 
distribution of the economic benefits derived from extractive industries, often overriding 
the rights of indigenous communities to livelihood and to consultation” (Saguier, 2012, p 
126). According to Svampa (2012, p. 17), worsening socio-environmental conflicts signal 
a new phase, adding to the dynamic of dispossession of land, resources and territories 
whilst simultaneously creating new forms of dependency and domination. Santos (2014) 
adds “land, water and minerals have never been so coveted, and the struggle for them has 
never had such disastrous social and environmental consequences” (p.23).  
 
Against this historical and geopolitical backdrop, the concept of Vivir Bien re-emerges and begins 
to gain political space in the late 1990s and the early 2000s. My thesis examines the concept of 
Vivir Bien as a decolonising legal project within the 2009 Bolivian Constitution.  
2.3 The rise of Vivir Bien as an alternative political discourse in 21st century 
Bolivia  
The concept of Vivir Bien re-emerges on or about the last decade of the 20th century and the early 
years of the 21stcentury (Chivi, 2010b & Caudillo Felix, 2012). These authors position it within 
the context of indigenous movements’ symbolic and political dispute with the Bolivian 
government over neoliberal policies implemented under the motto “to live better”. In response to 
this, the CONAMAQ 31 started to include Suma Qamaña / Vivir Bien as the slogan representing 
their demands for social change and equality (Caudillo Felix, 2012). As Chivi (2010a), a lawyer 
of Aymara ascendency, explains, the concept of Suma Qamaña was present in political debates 
during the late 1990s. During that time, indigenous movements developed political discourses of 
resistance and confrontation against the neoliberal model implemented by Bolivian presidents 
                                                          
31 CONAMAQ (as per Spanish initials) or National Council of Ayllus and Markas of Qullasuyu. 
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Banzer32 and Quiroga33. Both presidents signed legislation and decrees with the slogan “to live 
better”. This concept of “Living Better” was questioned by indigenous movements, particularly 
within the context of CONAMAQ. It was then that “from the political memory of the grandfathers 
and elders the category of Suma Qamaña re-emerges in Bolivia’s political landscape” (Chivi, 
2010, p.1). As Chivi (2010) explains: 
 
Vivir Bien in an equalitarian sense, in contraposition to Living Better in a non-equalitarian sense. 
Vivir Bien based on equal opportunities, against Living Better based on unequal opportunities. Vivir 
Bien as a democratic and equalitarian category, and as a reaction to Living Better with a highly 
discriminatory content. Two completely different discursive categories. (p.1) 
 
This concept of Vivir Bien was then formulated by the indigenous movements as a political 
proposal during the 2002 elections (Chivi, 2010). The concept of Suma Qamaña has been used to 
call for a highly equalitarian democracy, with equal opportunities and redistribution of wealth in 
favour of most Bolivians, particularly those who had not hitherto enjoyed any privileges from the 
State, such as access to health and education or participation in decision-making. 
Another event shaping the re-emergence of the concept of Vivir Bien was the 2000’s conference 
titled “National Debate 2000” (Altmann, 2014). The conference aimed to develop more effective 
policies for the eradication of poverty, and it was jointly hosted by the Bolivian authorities and 
international cooperation agencies.34 The book Suma Qamaña: The Indigenous understanding of 
the Good Life was published during this period by the German Technical Cooperation Agency.35 
Based on the conference’s proceeds and represents one of the earliest publications discussing Suma 
Qamaña/Vivir Bien and the “sweet life”. It proposes Vivir Bien as an indigenous alternative to 
Western notions of “development” that has, so far, failed to actually “develop” Bolivia (Medina, 
2001, 2008 & 2011). As Medina (2001, 2008 & 2011) argues, a central problem with Western 
                                                          
32 Hugo Banzer Suárez was a Bolivian military and politician. He was Bolivia’s de facto president in 1971-1978 
following a military coup. He was later elected president in 1997-2001.  
33 Jorge Quiroga Ramírez was Banzer’s vice president in his second period, and interim president in 2001-2002 
following Banzer’s resignation due to health issues. He lost the 2005 presidential election against current president 
Evo Morales. 
34 Such as the German Technical Cooperation Agency and the Goethe Institute.  
35 This book was published with funding provided by the German Technical Cooperation Agency in the context of its 
Programa de apoyo a la gestión publica descentralizada y lucha contra la pobreza de la Cooperación Técnica 
Alemana. 
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strategies for poverty eradication is that they are based upon quantitative assessments of economic 
growth and material wealth. In other words, Western development strategies have failed because 
they refuse to consider indigenous perspectives of “quality of life” contained in the notion of Suma 
Qamaña or “sweet life”.  
Hence, by the end of 2003, the concept of Vivir Bien was already embedded within Bolivia’s 
political and academic discourse, mainly through work produced by indigenous intellectuals and 
activists. A few years later, Latin-American and European intellectuals also started making 
contributions to the debate around the meaning of Suma Qamaña: Gudynas (2009, 2011 & 2014); 
Gudynas and Acosta (2010); Houtart (2011); Quijano (2011a & 2012) and Radcliffe (2012).  
In these writings, Vivir Bien emerges as an alternative paradigm drawing on a complex cultural 
and philosophical heritage. Vivir Bien is rooted in resistance movements that rose against events 
(or new extractive proposals), as well as resistance to broad political-economic systems 
(neoliberalism). Of course, Vivir Bien is an “indigenous philosophy”, but it is also an ever-evolving 
alternative paradigm, part of a broader decolonising project. The next part discusses the concept 
of Vivir Bien, and the more relevant issues related to its re-emergence and significance as a 
decolonial critique to the dominant paradigm of Western Modernity. 
2.4 Brief introduction to the concept of Vivir Bien 
The concept of Vivir Bien is “the Spanish extrapolation of the Aymara concept of Suma Qamaña. 
Yet Vivir Bien is not unique to Aymara people, with similar notions shared by other indigenous 
communities in the Andean region of South America” (Vanhulst & Beling, 2013b, p.10). Albó 
(2009) describes the concept of Suma Qamaña as a “common logic shared by many indigenous 
communities” (p.26). Suma Qamaña represents an expression of everyday use in the Andean 
region with the differences in pronunciation usually reflecting varied regional and thematic issues 
(Esterman, 2010). For this reason, Albó (2011) speaks of Vivir Bien in the plural, as Buenos 
Vivires/Buenos Convivires.  
2.4.1 From Aymara to Spanish: translating the concept of Vivir Bien  
The indigenous concept of Suma Qamaña has been translated and incorporated in the 2009 
Bolivian Constitution as Vivir Bien. Some of the literature reviewed articulates the complex and 
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multilayered meanings of the Aymara expression Suma Qamaña. This body of work explains the 
roots of Vivir Bien in Aymara language and discusses issues of translation that emerge when 
indigenous concepts are rendered in Spanish.36  
In that vein, Albó (2009) begins by discussing the implications of the word Qamaña meaning “to 
dwell”. Albó (2009) further elaborates on two meanings of the verb “Qamaña” relevant to the 
concept of Vivir Bien. The first one is the action of dwelling in a specific place or space. The 
second one refers to the action of seeking shelter in a safe and secluded place built around a semi-
circle of rocks where shepherds can be shielded from the elements and rest in each other’s company 
while keeping an eye on their herd (2011, p.134). For this author, both meanings carry an idea of 
people living, resting in safety and looking after each other in the context of the Pachamama 
(Mother Earth).37 Yampara Huarachi (2001a & 2001b) also provides his translation of the word 
Qamaña, and its relation to the Aymara Jaqicha (marriage celebration). During the marriage 
ceremony, relatives and other members of the community reflect and advise the new couple/family 
about their future life together. The ceremony concludes with guests saying Summaki Qamapxata 
(they will live well). In this context, Vivir Bien is seen as the reciprocal, harmonious and balanced 
coexistence with the other communities of the world (Yampara Huarachi, 2001a, p.1). This is a 
key idea in Andean cosmologies, where ritual, ceremony and daily practices are predicated on 
reciprocity/solidarity.  
Estermann (2010) explains that the term Suma Qamaña is also represented as Suma Kamaña or 
Suma Jakaña. He argues that the adjective “Suma”, which is common to both Aymara and 
Quechua languages (in Quechua with the addition of the letter q or j at the end), denotes something 
that is good, pleasant, and amenable (Estermann, 2010, p.518). The root Qama refers to energy/ 
existence; force or strength in one of the spiritual aspects (the soul) of the human beings. Qama 
may also mean “to create or to organise” (Estermann, 2010, p.518). Finally, the root Jaka can be 
translated as “to live”, in the sense of biological life, or to be alive (Estermann, 2010, p.518). In 
the Quechua language the corresponding term is Allin Kawsay, with Ecuadorian Quechuas using 
the phrase Sumak Kawsay. While Allin denotes something that is good in a general sense (e.g., 
                                                          
36 As noted at the beginning of this Chapter, although the focus of my discussion is in the Aymara concept of Suma 
Qamaña and its constitutional adoption as Vivir Bien, some references to other indigenous concept that receive 
constitutional incorporation in Ecuador, Sumak Kawsay - Buen Vivir are also included to supplement the discussion. 
37 Pachamama or Mother Earth: the source of all energies (spiritual and material) that fosters and steers life in its 
whole plenitude: (Yampara Huarachi, 2010, p. 18). 
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good day), Sumaj/k has a more superlative meaning as something that is excellent, wonderful or 
exceptional (Estermann, 2010, p.519). Macas (2010b) refers to the concept of Sumak Kawsay as a 
“sublime or beautiful living that is not a passive concept but a dynamic and changing one” (p.184). 
Likewise, Viteri (2002) refers to Allin Kausay or Sumak Kausai as “a central philosophical 
category, in permanent construction, of indigenous societies” (p.2). Along these lines, Maldonado 
(2010a) states that while Allin Kawsay is specifically tied to the good life and wellbeing of the 
human community, Sumak Kawsay symbolises a wonderful life that implies the “communitarian 
wellbeing” of human beings, nature and spirits/divinities (p.199).  
2.4.2 The concept of Vivir Bien: a definition 
The concept of Vivir Bien portrays a “culture of life” (Huanacuni Mamani, 2010, p. 3), “a 
complementary coexistence” (Oviedo Freire, 2013, p259), “a paradigm of life” (Yampara 
Huarachi, 2011, p.12). Along the same lines, Albó (2011, p.135) speaks of “living well together” 
under principles of conviviality and reciprocity/solidarity. Chuji (2010 & 2014) describes it as 
“life in harmony or harmonious life”. The concept of Vivir Bien implies the possibility of 
disequilibrium or suffering. Oviedo Freire (2013) notes that “Quechua people speak of Man Alli 
Kawsay (Less than Living Well) to denote suffering and crisis. However, he remarks this is 
different from the Quechua concept of Llaki Kawsay which has a meaning similar to the Western 
concept of Living Bad” (p.232).These difficulties and problems can relate to personal or domestic 
events (e.g., disease or death), developments in the community (e.g., adoption of Western values 
and practices negatively affecting indigenous values and practices), or territorial concerns (e.g., 
mismanagement of the land resulting in environmental damages) (Viteri, cited in Hidalgo-Capitán 
et al., 2014b). Acknowledging that Spanish/English translations fail to accurately reflect the 
richness and depth of their indigenous counterparts, Vivir Bien can be defined as: 
 
A communitarian paradigm that represents a culture of life, seeking to live well by adopting ways 
of life and ethical principles that interact in a respectful, harmonious and balanced way with all 
living things and that are based upon the idea that everything is interconnected, interdependent and 
interrelated. (Huanacuni Mamani, 2010, p.11)  
 
85 
 
2.4.3 The concept of Vivir Bien as a decolonial critique to the dominant 
paradigm of Western Modernity 
The authors discussed mention two principles adding complexity and depth to the concept of Vivir 
Bien. First one is the desirability of harmonious and balanced coexistence within the communities 
inhabiting Mother Earth. Second one, extends this communitarian coexistence beyond human 
communities to include also nature’s communities, both forming part of the Pachamama. 
Exploring these two principles underlying the concept of Vivir Bien leads some of the authors to 
the elaboration of a critique to the dominant paradigm of Western Modernity.  
One of the first critiques refers to Western Modernity’s individualism: the concept of Vivir Bien is 
centred on the community rather than on the individual. It rejects Western Modernity’s ambition 
of living better than others seeking instead ways of life where every member of the community 
achieves Vivir Bien (Choquehuanca Cespedes, 2010). Another Aymara intellectual, Huanacuni 
Mamani (2005), shows how the indigenous peoples in Abya Yala38 share a “communitarian 
cosmovision” (p.79). This communitarian cosmovision values a life lived in harmony and 
equilibrium with all the other entities in the world. This way of thinking is represented by the 
concept of Suma Qamaña or life in plenitude (Huanacuni Mamani, 2010, p.13). The community 
evoked in the term Suma Qamaña goes beyond the community of human beings (runas). It also 
includes the community of nature (sallqa) and the community of ancestors/spirits (wakas). The 
three communities share life in a specific time-space (Pacha) (Rengifo Vásquez & Grillo, 2001, 
p.88). Estermann (2010) agrees, and notes that, within the Andean context, the concept of life goes 
beyond Western Modernity’s concept of what represents a living entity (p.520). Therefore, the 
concept of life transcends the merely biological facts of human life, to include nature, spirits and 
ancestors (Estermann, 2010, p.521). The author argues that this idea rejects Cartesian rationalism 
that proposes an absolute separation between animate and inanimate entities, as well as its 
                                                          
38 The name Abya Yala refers to the common denomination adopted in reference to the American continent by the 
Kuna people of Panama and Colombia, prior to the arrival of Columbus and the European colonizers. Literally, the 
name means land in full maturity, land of vital blood or noble land that welcomes everyone. The name symbolises the 
identity and respect for the land inhabited by the indigenous peoples in the American continent: Del Popolo, F. (Ed.) 
(2017). Los pueblos indígenas en América (Abya Yala) desafíos para la igualdad en la diversidad: United Nations 
Economic Commission for Latin America and the Caribbean (CEPAL as per its Spanish initials).   
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anthropocentric view situating human beings at the top of the hierarchy of living things (p.521). 
By adopting a biocentric position, Vivir Bien recognises Mother Earth as the source of every 
community’s life.  
Consequently, “if everything is alive, has inherent value and is interconnected, interdependent and 
interrelated, then the fulfilment of non-material and material needs [with emphasis on the former]39 
can only be achieved by everyday practices and ethical principles” (Huanacuni Mamani, 2010, 
p.3) that seek a harmonious and balanced coexistence with nature and other beings. 
Complementarity, solidarity, reciprocity/solidarity, and relatedness are the ethical principles 
guiding everyday communitarian practices. While these authors may seem to express an idealistic 
vision of indigenous peoples in the Andean region, their work aims to emphasise some well-
established critiques to some of the central tenets embody by the dominant paradigm of Western 
Modernity – which the concept of Vivir Bien contests.  
My literature review conclusively found that the concept of Vivir Bien is regarded as a decolonising 
proposal that aims to subvert and dismantle the pervading influence of Coloniality (section 1.3.2-
Chapter 1) in multiple spheres of life – such as social inequality. This colonial difference (section 
1.3.1-Chapter 1) stems from Western Modernity’s racial classification of the world that places 
Western individuals above other non-Western communities. Grosfoguel (2011) observe, that the 
existence of “this racial logic denotes a colonial power matrix in which ideas of race and racism 
serve as the organising principle structuring the multiple hierarchies of the world-system” (p.11). 
This colonial structuring considers indigenous communities’ cosmovisions and their relationship 
with Mother Earth as ‘primitive’ or ‘backward’ Proponents of Latin American Decolonial Thought 
such as Lander (2000), Mignolo (1995a, 1995b, 1995c & 1995d) and Quijano (2000) note that 
“Western Modernity generated a new temporal perspective of history and relocated the colonised 
population, along with their respective histories and cultures, in the past of a historical trajectory 
whose culmination was the superior Europe” (p.541). 
The second critical point raised by the authors under review is the environmental damage caused 
to Mother Earth by the dominant paradigm of Western Modernity’s view of earth as an inanimate 
object. This is also linked to the competitive and selfish approach to the pursuit of wealth adopted 
                                                          
39 My addition. 
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by the superior, isolated Western “developed” individual. Continued and excessive extractive 
practices undermine the harmonious and balanced communitarian coexistence embodied by Vivir 
Bien. This communitarian coexistence linking human beings and nature cannot be attained through 
a Western-style civilising mission because “the understanding of the world by far exceeds Western 
understanding of the world” (Santos, 2014, p.viii). He notes that: 
 
The Global North is getting smaller and smaller in economic as well as political and cultural terms, 
and yet it cannot make sense of the world at large other than through general theories and universal 
ideas. Observed from the outside, such a habitus is less and less convincing and can be viewed as 
the expression of a somewhat anachronistic manifestation of Western exceptionalism, even if it 
remains very destructive when translated into imperial politics. (Santos, 2014, p.19) 
 
In that sense, the concept of Vivir Bien purports to redraw the rules of engagement by making 
room for an alternative thinking of the alternative (Santos, 2014). Belotti (2014) refers to “the 
transformation of the dominant cosmovisions, from the emerging subterranean traditions which 
demand a change of the hegemonic paradigms” (p.1). In that light, Vivir Bien goes beyond 
critiquing the dominant paradigm of Western Modernity as an anthropocentric, capitalist and 
economicist project (Caria & Dominguez, 2014). Vivir Bien symbolises an opportunity to build a 
society based on a harmonious and sustainable coexistence with nature and respect for the diversity 
of knowledges and legal systems “others” existent in the world. Vivir Bien is “an inherently 
pluralistic concept” (Calisto Friant & Langmore, 2015, p 64), an exploration of ethical and 
conceptual alternatives still in transition (Farah & Vasapollo, 2011). While its origins can be traced 
to indigenous communities in the Andean region, Vivir Bien has also incorporated intellectual 
contributions from Latin American Decolonial Thought and some schools of Western thought such 
as deep-ecology and socialism. Hence, it represents “a theoretical and practical concept in constant 
construction and evolution” (Vanhulst & Beling, 2013a, p.4). For Monni and Pallottino (2013) the 
concept of Vivir Bien: 
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[…] avoids two weaknesses often associated with “alternative” approaches: one is that it is [sic] 
weak in proposing a viable ‘positive’ practical perspective and the other, that it is [sic] based on 
‘praxis without a theory’. The three elements (critique, a comprehensive strategic approach to social 
change and praxis) are inextricably linked in Buen Vivir, with the distinctive feature of being 
translated into real political and institutional arrangements (p.2) 
 
2.5 The principles underlying the concept of Vivir Bien  
This part discusses in detail the principles of Vivir Bien with the aim of answering my first research 
question: what is the concept of Vivir Bien?   
Several of the authors reviewed link the principles of Vivir Bien to its decolonising function and, 
thus, this is also examined below. Most authors focus on one or two aspects of the concept, but the 
literature offers enough commonalities and reiterations to attempt a classification. In this section, 
I put forward a structured classification and analysis40 of the principles of Vivir Bien from the point 
of view of a non-indigenous researcher trained as a Western legal scholar. First, I discuss my 
proposal of four principles underling the concept of Vivir Bien. Second, I examine the overarching 
aim of the concept of Vivir Bien that serves as a bedrock to these four principles.  That is the 
achievement of a harmonious and balanced coexistence between all the communities that inhabit 
Mother Earth. 
Finally, I also provide a general overview of how this classification has been translated into 
constitutional principles to advance Vivir Bien as an alternative, decolonising paradigm subverting 
the dominant paradigm of Western Modernity.  
                                                          
40 The proposed principles are organised and discussed as separate concepts to facilitate the reading. However, it is 
important to note that, although this division has been introduced for practical reasons, in accordance with the 
indigenous cosmovisions and the philosophical principles underlying the paradigm of Vivir Bien, they all are 
indissolubly linked and frequently overlap with each other. Furthermore, the sequence of discussion is not indicative 
of any existent hierarchy between the principles. 
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2.5.1 First principle of Vivir Bien: integrality 
The principle of integrality emerges from indigenous peoples’ acknowledgement of life’s 
complexity and diversity as well as their comprehension of reality as the totality or sum of all 
forms of life. It is from this conception of the coexistence of all elements that Andean indigenous 
communities derive their holistic and integral cosmovisions41 (Macas, 2010b). Macas (2010b) ads 
that, according to indigenous thought, human beings are not considered isolated and superior 
entities. Rather, they are just another thread in the fabric of life and the cosmos (p.216). Medina 
(2001 & 2008) speaks of the “affection and reciprocity/solidarity that links the three cosmic 
communities: human beings, nature and spirits” (p.33). Rengifo Vásquez and Grillo (2001) affirm 
that the Andean world is a symbiotic world, an intertwined net of communities. There is no place 
in this cosmovision for Cartesian radical separation between reason/subject and object/nature. 
Discussing Kusch’s work, Esposto and Holas (2009) argue indigenous thought is dominated by 
the idea of estar (to be in the world), whereas Western Modernity’s thought privileges the idea of 
ser (to be someone in the world). In other words, indigenous peoples do not separate themselves 
from the world: they consider themselves part of it. The consequence of “being in the world” is 
that everything happening in the world directly impacts upon human beings’ wellbeing and life. 
The notion of “being someone in the world”, by contrast, implies an outsider’s perspective very 
often in confrontation with the world, rarely responsible for the consequences of his or her 
intervention in it (Esposto & Holas, 2009). Mendoza Coria (2012) observes that, often, for Aymara 
people, their daily activities and practices are intrinsically are linked, thus, they depend on each 
other’s for their survival. Similarly, it is not possible to speak of social, economic, political or 
cultural activities as isolated aspects of communitarian life in a specific territory (Mendoza Coria, 
2012). Subsequently, indigenous peoples’ efforts in preserving the harmony and balance of 
everything that surrounds them is greatly influenced by this principle of integrality and their 
holistic worldview. The next principle articulates how this integral concept of life is further 
deployed as the principle of complementarity, bonding together interrelated and complementary 
pairs. 
                                                          
41The term cosmovision is used through this thesis to refer to indigenous particular way of viewing the world or of 
understanding the universe: https://en.oxforddictionaries.com/definition/cosmovision : accessed on 12 January 2019. 
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2.5.2 Second principle of Vivir Bien: complementarity 
Oviedo Freire (2011b) discusses the principle of complementarity. He begins by saying that 
Andean traditions’ foundational principle is the complementary of the pair or polarity of the pair 
(p.271). This is because everything in life is the consequence of the constant interaction of two 
energies that create and reproduce life (p.272). These two energies constantly interact and coexist 
in a balanced and harmonious way. Maldonado (2010b) also notes, that for Quechua people 
everything that exists is the product of the relationship between two pre-existing entities. Even 
their foundational myths refer to their divinities in plural, for example Yanananca and Tutananca 
(chaos and obscurity). Quechua people believe that these divinities interact with each other in a 
voluntary act that creates and nurtures life (p.217). Medina (2011) remarks how different this point 
of view is from what he calls the dominant Western Judeo-Christian tradition that envisions God 
as the isolated, self-sufficient creator of the world.  In Amerindian tradition, divinities cannot exist 
without other creatures and depend on their rituals to come into existence (Medina, 2011). 
Continuing with this line of argument, Maldonado (2010a) observes that in the Western Judeo-
Christian tradition, the god/bad bionomy is depicted as a clash between two antagonistic concepts, 
whereby one must always defeat the other, while in the Andean world, dualities are not necessarily 
god or bad, they are just necessary (p.201). Esposto and Holas (2009) also observe that indigenous 
thought is characterised by the pursuit of equilibrium between dualities and thus, both, positive 
and negative are necessary. The aim is not to destroy or modify the negative but to maintain the 
balance between each duality of elements. These dualities constitute a broader metaphor going 
beyond divine personification. They coexist, interact, and depend upon each other’s for the 
preservation of a balanced coexistence in all aspects of Andean life (Maldonado, 2010a, p.201). 
This is what Maldonado (2010a) identifies as the “relationship of the pair” or “Pa (two) + cha 
(energies) (p.201). In Andean indigenous societies, the ongoing quest for stability between these 
two energies is the essential characteristic of the living world (Oviedo Freire, 2011b). This 
contrasts with Western Modernity’s quest of constantly moving towards change and progress. 
Mamani Ramírez (2011) remarks that Aymara’s life system does not come into being as an isolated 
phenomenon. The socio-historical and climatic-geographical conditions of life in the Andean 
region pervade the way Aymara people conceive life and death as components of lifecycles. Kowi 
(2008) states that the Aymara word for this is uraqpacha and it is described as: 
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The totality/unity of man [and] woman and nature, and the complexity with and in which we live 
and die. Uraqi = earth and pacha = space-time. In other words, this perspective can be also 
explained as the space-time of the interconnected notions of life and death. (p. 68) 
 
Hidalgo-Capitán, Guillén García and Deleg Guazha (2014c) describe how gender relations in 
indigenous communities happen within a context of complementarity or harmony in 
complementarity. Kowii (2009) and Chancosa (2010) also point out the importance of the male-
female pair in the foundational myths of the Quechua people while Kusch (1975) speaks of the 
notion of bisexuality as the source of the creation and the double dynamic of the world as female 
and male. The duality of the pairs acknowledges difference and diversity while emphasising the 
need for relationships to be based on respect, love, reciprocity/solidarity and harmony (Hidalgo-
Capitán et al, 2014, p.57). Thus, the presence of this duality permeates every aspect of life from 
the beginning of the world until these days. These pairs then are not isolated themselves, rather 
they constitute indigenous communities’ foundational element. It reaffirms the importance of the 
principles of complementarity, equilibrium and equality in achieving the communitarian Vivir Bien 
(p.163). For this reason, Maldonado (2010a) observes that, at a communitarian level, indigenous 
communities “cultivate” relationships based upon the principle of complementarity (p.200). This 
author explains how the demands of challenging ecosystems and irregular geography have 
impacted upon the practices and principles of indigenous communities. Many indigenous 
communities have addressed their inability to be self-sufficient, due to the scarcity of resources, 
by establishing relationships of collaboration and exchange with other indigenous communities 
and with their surroundings. Furthermore, these practices have shaped their cosmovision into an 
understanding of their world that considers everything around them as interdependent and 
necessary for their own survival (p.201). The corollary to the principle of complementarity is that 
life systems that privilege individuals over community - like the dominant paradigm of Western 
Modernity - fail to recognise and incorporate this principle of complementary parity or polarity of 
the pair. Without it, societies become victim of imbalance and disharmony. Consequently, these 
life systems are unable to achieve a balanced and harmonious coexistence between complementary 
pairs (Oviedo Freire, 2011b, p.272). Fernández Osco (2009) echoes this argument by saying that, 
very early on, the people of Abya Yala understood individual’s potential for violence and, thus, the 
articulation of the principle of complementarity acts as a safeguard. The author compares this with 
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European philosophy, which considers itself superior but has failed to recognise that individuals 
in isolation constitute potentially violent beings (p.72). Oviedo Freire (2011b) concludes that, only 
by coexisting with its complementary, a society can achieve the consensus, the understanding, the 
synergy, the respect and the empathy required to create a homeostatic life system of harmonious 
and balanced interaction with all the elements of life or Vivir Bien (p.272). 
2.5.3 Third principle of Vivir Bien: relationality 
According to Pacari (2008), another principle of Andean indigenous cosmovisions is the principle 
of relationality. Indigenous epistemologies put forward the idea that all things are invested with 
energy, which is to say that all things are alive. Estermann (2012, p. 13) “observes that, in the 
Andean context, there is no difference between human and non-human beings, unlike Western 
Modernity’s separation between subject and object”. This is because “Pacha or the totality/sum of 
all human and non-human beings that coexist in a specific time and space” (Estermann, 2013, p.4). 
This is also true of the divinities and spirits. Rengifo Vásquez and Grillo (2001) propose the 
concept of raising life to describe the symbiotic relationship between all life forms. These authors 
speak of an ongoing conversation taking place between all the communities of life and the 
importance of establishing this kind of dialogue to create a bond of affection and concern, of 
broader reciprocity/solidarity and co-dependence, among the communities of the Pachamama 
(p.87). Medina (2001 & 2008) argues that the flow of energy within the Pachamama is ensured 
through the interaction between all living things that takes place through work, conversation (not 
limited to human language), festivities, and rituals. Medina (2001 & 2008) speaks of the continuum 
of the biosphere based upon “a lifestyle of austerity and conviviality in dynamic balance with our 
surroundings” (p.20). Mendoza Coria (2012) observes that regarding everything as alive, 
interconnected and forming a cosmic net, implies that diversity does not threaten social cohesion. 
Diversity is regarded as a social virtue, an incentive to develop harmonious modes of coexistence 
between different communities.  
Kowii (2009) expands on this principle of relationality by discussing the role of work in this 
interaction between all forms of existence. He illustrates how the Quechua ethical trilogy of Ama 
Killa (do not be lazy); Ama Lulla (do not be a liar); and Ama Shua (do not be a thief) symbolises 
the central role work plays as a cornerstone of the wellbeing of individuals and families in the 
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community (p.166). This trilogy is incorporated in article 8 (1) of the 2009 Bolivian Constitution42 
together with the concept of Vivir Bien (section 4.2.2-Chapter 4). Torrez (2001) also argues that 
for Aymara people, work represents a holistic interaction with the Pachamama and therefore with 
nature and all forms of existence present in their territory. This interaction based upon working the 
land is also interwoven by rites and festivities (p.68). Cholango (2014) describes work “as 
indigenous people’s true happiness” (p.242).  
In terms of the concept of Vivir Bien as a decolonial critique to the dominant paradigm of Western 
Modernity, the principle of relationality emphasises a biocentric approach whereby all entities of 
the world are alive and interconnected in the context of the Pachamama as the totality or sum of 
all living things. Here again, there is a criticism of Western rational dualism between subject 
(individual human being) and object (nature). The principle fosters a notion of a diverse and 
interdependent community of life that perceives work as more than an activity with purely 
economic purposes. Work symbolises an activity that allows Andean communities to engage with 
nature and other forms of existence in their territory. 
2.5.4 Fourth principle of Vivir Bien: reciprocity/solidarity 
The principle of reciprocity/solidarity is defined by Walsh (2009) as the energy that links and 
brings together human beings, nature and spirits. Huanacuni Mamani (2010) describes the 
principle as Ayni (reciprocity) or flow of energy that connects all forms of existence. This time-
space-life-death conception and the interconnection and interdependence with Mother Earth is so 
important that Aymara people’s cultural identity is shaped by it (Huanacuni Mamani, 2010). In 
fact, Aymara people and Quechua people envisage all forms of existence as consequences of the 
confluence of two sources of energy: Pachakama or Pachatata (Father Cosmos or cosmic energy) 
and Pachamama (Mother Earth or telluric energy) (Huanacuni Mamani, 2010). The union of the 
two energies constitute the Pacha. The concept of Pacha can be translated as Pa (Two) and Cha 
(Energy). Huanacuni Mamani (2005) explains Pacha as the centre, the bridge between cosmic and 
earth energies, as well as the embodiment of these energies’ dual quality. The convergence of these 
                                                          
42 Article 8 (1): The State adopts and promotes as the ethical and moral principles of the plural society: ama qhilla, 
ama llulla, ama suwa (do not be lazy, do not be a liar, do not be a thief), Suma Qamaña (Vivir Bien / Living Well), 
Ñandereko (Harmonious Life), Teko Kavi (Good Life), Ivi Maraei (Land without Evil) and Qhapaj Ñan (Noble Path 
or Life): Political Constitution of the Plurinational State of Bolivia (2009). 
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two energies within the process of life is what creates and reproduces all forms of existence. 
Furthermore, in the Andean world, the Pachamama represents the Earth, the visible energy, the 
essence of life who feeds, nourishes and shelters the Andean people. The Pachakama embodies 
the cosmos, the invisible energy protecting and guiding people through life (Zenteno Brun, 2009).  
Maldonado (2010a) also explains how this notion that everything derives from and is linked by 
the confluence of cosmic and earth energies impacts upon indigenous life systems. He describes 
how Andean indigenous communities’ social and economic organisation incorporates the principle 
of reciprocity/solidarity.  I note that in my classification, the principle of reciprocity/solidarity 
combines the practice of exchanging things with others for mutual benefit (reciprocity)43 with the 
unity or agreement of feeling or action, especially among individuals with a common interest; as 
well as the mutual support within the community (solidarity).44 Maldonado (2010a) explains that 
this principle entails giving to the community and receiving from the community. The practice of 
reciprocity/solidarity strengthens community ties while generating social prestige, political 
legitimacy and personal growth for the giver. It is also used as a mechanism for redistribution of 
wealth, thus, contributing to social and economic equality. Mendoza Coria (2012) describes these 
activities of giving/receiving, retribution/redistribution (Ayni) as interactions shaping 
communitarian engagements. For example, in the context of the Ayllu,45 Ayni represents the 
communitarian work or assistance provided by members of the Ayllu to other members or families 
(Kowii, 2009). This communitarian work is based upon two concepts: Maki purarina (mutual help 
and assistance), literally, to “lend a hand” (Kowii, 2009, p.165); and Yanaparina (solidarity within 
the community) (p.166). According to Kowii (2009) the act of lending a hand through small 
communitarian works required for collective benefit, also contributes to the creation of 
communitarian ties of solidarity and friendship. Hidalgo-Capitán, Arias Pallarosa and Ávila Larrea 
(2014a) agree and note how solidarity takes different forms within the community. For instance, 
through the practice of kuna (generosity) and kuna (reciprocity), individuals share any surplus 
production with the rest of their community (Larrea Maldonado, 2011, p.59). This generates social 
                                                          
43 https://www.merriam-webster.com/dictionary/reciprocity : accessed on 10 December 2018. 
44 https://www.merriam-webster.com/dictionary/solidarity : accessed on 10 December 2018. 
45 De la cadena (2015) observes that “Ayllu is a ubiquitous term in the Andeanist ethnographic record, usually defined 
as a group of humans and other-than human persons, related to each other’s by kinship ties, and collectively inhabiting 
a territory that they also possess” (p.43). 
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prestige for whoever gives without expecting anything in return (kuna), and it also grants the giver 
the right to receive in the future if needed (kuna kuna).46 
Macas (2010b) concludes that the principle of reciprocity/solidarity constitutes an essential 
element of the coexistence within indigenous communities. It strengthens ties of solidarity and 
kinship within the community and preserves the life of each group to achieve Vivir Bien (p.187). 
Keeping in mind Vivir Bien as a decolonial critique to the dominant paradigm of Western 
Modernity, the principle of reciprocity/solidarity rejects individualistic pursuit of wealth in direct 
competition with other individuals. Acknowledging reciprocity/solidarity as a constitutive element 
of Vivir Bien recognises that communities are interconnected and interdependent, thus, fostering 
mutual assistance and solidarity between communities. This in turn leads to broader access and 
greater equality in the redistribution of the communities’ surplus.  
2.5.5 The main aim of Vivir Bien: the principle of harmonious and balanced 
coexistence between all the communities of Mother Earth  
As discussed above, I argue that the four principles of integrality, complementarity, relationality 
and reciprocity/solidarity represent the core elements informing the concept of Vivir Bien. Within 
indigenous cosmovisions, the confluence of these principles should enable the harmonious and 
balanced coexistence between all the communities of the Pachamama, in the context of what 
Medina (2001 & 2008) calls the cosmic Ayllu. Ultimately, this is the fundamental objective, the 
ideal or horizon of the concept of Vivir Bien. A similar purpose is mentioned in article 5(2) of Act 
300 - Framework Law of Mother Earth and Integral Development for Living Well (2012) as one 
of the goals of the Bolivian state and society. Walsh (2009) defines the concept of Vivir Bien as an 
ancestral system of life based upon the notions of relationality, correspondence, complementarity 
and interconnection.47 Mejido Costoya (2013) speaks of a relational ontology whereby Vivir Bien 
                                                          
46 Some other examples of the practices embodying this principle of reciprocity/solidarity are minga (collective work 
for the benefit of the whole community); maki purarina (mutual assistance); randi-randi (personal assistance to some 
member of the community) (Maldonado, 2010a, p.206). 
47 Walsh (2009) also notes that the concept of Vivir Bien has common ties with concepts emanated from the Afro- 
descendant communities. From this point of view, the Afro-descendants’ culture is also based upon notions of 
complementarity, relationality and unity in diversity (Walsh, 2009, p.220). I note that section 5(2) of Act 300 - 
Framework Law of Mother Earth and Integral Development for Living Well (2012) also incorporates the cosmovision 
of the Afro-descendant nations to its definition of the concept of Vivir Bien, therefore, expanding the concept of Vivir 
Bien beyond indigenous peoples. 
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implies “being in harmony and equilibrium with the cycles of Pachamama (Mother Earth), the 
cosmos and life” (p.216). This is because, according to indigenous cosmovisions, everything is 
alive, and it is part of the same whole or totality (principles of integrality and relationality). Hence, 
“we” complement each other (principle of complementarity and relationality), and this creates a 
link between everything that exists, which is therefore related and mutually supportive (principle 
of reciprocity/solidarity). As nature is part of human beings and vice versa, there is a moral 
imperative to develop relationships of mutual respect and reciprocity/solidarity. Escobar (2010b) 
describes this as “a pluriverse, ceaselessly in movement, an ever-changing web of interrelations 
involving humans and non-humans” (p.9). Yet this moral imperative does not necessarily translate 
into absolute or uniform practices. This study acknowledges that human beings’ practices and 
actions may or may not be in line with cultural protocols.48 Human beings’ “main purpose is the 
maintenance of the relationships and the balance between all forms of existence” (Mejido Costoya, 
2013, p.203).  
However, the above discussion then begs the question: what do the authors mean by this idea of 
achieving a harmonious, balanced, respectful, proportional coexistence between all the 
communities inhabiting Mother Earth?  
Oviedo Freire (2011b) discusses the difference between Western notions of a harmonious and 
balanced coexistence, and indigenous understanding of the same idea as proposed by the concept 
of Vivir Bien. To support his argument, this author turns to definitions from the Dictionary of the 
Spanish Royal Academy of Letters (DRAE for its Spanish acronym), which is considered the 
highest authority of language usage in the Spanish-speaking world. The DRAE defines harmony 
as “the equitable relation in a complementary proportion between entities” (Oviedo Freire, 2011b, 
p. 273). The word equilibrium is defined as the “status of a body when contradictory forces balance 
each other” (p.273). According to indigenous cosmovisions, the meaning of harmony would be 
extended to include and refer to all forms of existence because Andean traditions consider 
everything to be alive. On the other hand, the concept of equilibrium would embody the action of 
two energies that complement and support one another. In that sense, the balancing out of 
contradictory forces must be achieved through an equitable relation and in complementary 
                                                          
48 However, the concept of Vivir Bien as a constitutional principle-value-rule is positioned beyond the realm of moral 
imperative. This is because the assistance of the state can be sought to enforce and protect the fulfilment of the 
constitutional provisions embodied by the concept of Vivir Bien. 
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proportions. For Oviedo Freire (2011b), indigenous concepts of harmony and equilibrium imply 
that someone knows how to support and coexist with others in the community (p.291). 
Furthermore, Oviedo Freire (2011b) clarifies that the indigenous concept of proportionality has a 
different meaning to Western Modernity’s concept of proportionality. In the Western world, 
proportionality is a search for the middle point or for equal proportions, whereas for many 
indigenous Andean cultures, proportionality is about attaining the natural middle ground, or the 
proportions encountered among nature’s elements. These proportions do not necessarily represent 
a 50/50 split, but they aim to establish a balanced and harmonious proportion in accordance with 
the principles of Vivir Bien (Oviedo Freire, 2011b, p.281). Oviedo Freire (2013) goes further: “this 
idea of proportionality does not seek an equality that eliminates all differences as much as it 
purports an equity that fosters differences” (p.83). According to Maldonado (2010b), the creation 
of life is the result of the interaction between plural entities. Everything that is alive exists in 
complementary pairs and, therefore, relations between entities must seek to achieve harmony and 
a just proportion. This can only be accomplished through respectful dialogue aimed at reaching 
consensus.  
Different authors use slightly different terms to describe the main aspects of the concept of Vivir 
Bien. The four principles described in this literature review are broad enough to accommodate the 
diversity of classifications found in the literature. I also note some inevitable overlapping between 
the principles of integrality, complementarity, relationality and reciprocity/solidarity. The order of 
presentation and the classification used allows for the principles to function as an interwoven 
sequence with the goal of attaining a harmonious and balanced coexistence between all 
communities of Mother Earth – that is, for the achievement of Vivir Bien.  
2.6 Political currents of thought influencing the constitutional 
incorporation of Vivir Bien 
In the preceding parts, I review the literature dealing specifically with the concept of Vivir Bien, 
particularly as a decolonising project that contests the dominant paradigm of Western Modernity. 
I also put forward a classification of the core principles of Vivir Bien and propose that its 
fundamental goal is achieving a harmonious and balanced coexistence between all the 
communities inhabiting Mother Earth.  
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In this part of the literature review, I analyse some of the Western based paradigms influencing 
the constitutional incorporation of the concept of Vivir Bien. My aim is to chart how these 
influences are reflected in the evolution of Vivir Bien from a decolonising project based on 
indigenous epistemologies into a decolonising legal project influenced by some Western schools 
of thought. I argue that the constitutional incorporation of the concept of Vivir Bien embodies a 
decolonising legal project that radically shifts the contents of the modern liberal constitution 
towards a novel hybrid constitutional text. 
2.6.1 Typology used 
In order to analyse the material published about some of the Western based paradigms influencing 
Vivir Bien, I have adopted a typology designed by Spanish authors Hidalgo-Capitán and Cubillo-
Guevara (2013). Their classification is based on an intensive bibliographical compilation of 
material produced by Ecuadorian and Bolivian intellectuals, as well as Latin American and 
European authors. These authors classify the material into three main currents of political thought 
(corrientes de pensamiento) or paradigms:  
 The indigenist-pachamamist paradigm elicited by Aymara and Quechua intellectuals through 
the terms Suma Qamaña / Sumak Kawsay;49 
 The socialist-statist paradigm is a variant of 21st century Socialism called “Socialism of Sumak 
Kawsay” as proposed by the government of Ecuador, or “Andean Communitarian Socialism”, 
as proposed by the Bolivia’s government;50 and 
                                                          
49 Some of the authors that, according to Hidalgo-Capitan and Cubillo-Guevara (2014), can be associated with the 
indigenist-pachamamist paradigm are: Albó (2010); Choquehuanca (2010); Huanacuni Mamani (2010); Macas (2010a 
& 2010b); Medina (2001); Pacari (2009 & 2013); Oviedo Freire (2011a) and Rengifo Vásquez and Grillo (2002).  
50 Some of the authors that, according to Hidalgo-Capitan and Cubillo-Guevara (2014), can be associated with the 
socialist- statist paradigm are: García Linera (2010a, 2010b, 2013 & 2014); Harnecker (2010); Houtart (2010); 
Ramirez Gallego (2010) and Santos (2010).  
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 The ecologist-post-developmentalist paradigm, which considers Vivir Bien as a “utopia in 
(re)construction” or an “alternative to development” to “germinate”, with an eclectic 
approach.51 
This classification articulates the paradigms behind opposing political demands. The differences, 
commonalities and zones of contact or confrontation between these three paradigms played an 
important role in negotiating the final draft of the two constitutions in the Andean region that 
incorporate the concept of Buen Vivir (Ecuador, 2008) and Vivir Bien (Bolivia, 2009). Proponents 
of each paradigm were involved in the discussions and drafting of the constitutional texts, some 
as members of the Ecuadorian and Bolivian constituent assemblies and others as advisors.52 It is 
also worth noting that most of them are intellectuals, politicians and indigenous leaders with 
Western based legal qualifications, professional expertise on indigenous issues, and international 
projection and contacts (Hidalgo-Capitán & Cubillo-Guevara., 2013). Most of them have been 
politically active in the two decades lapsed since 2000. 
The typology selected – like every other typology – has a component of subjectivity and 
generalisation (Hidalgo-Capitán & Cubillo-Guevara, 2013) and (Cubillo-Guevara, 2016). I did not 
choose it to capture every single nuance within the three paradigms, but to assist in the task of 
charting the evolution of the concept of Vivir Bien. From its re-emergence in the early 21st century 
as a decolonising project based on indigenous epistemologies, to its constitutional incorporation 
in 2009 as a decolonising legal project in the context of a novel hybrid type of Latin American 
constitutional text. 
2.6.2 The Indigenist-Pachamamist Paradigm 
This paradigm is associated with traditional indigenous thought. It gives precedence to self-
determination and indigenous peoples’ control in the construction of the Sumak Kawsay. It also 
foregrounds the spiritual elements of Andean indigenous cosmovisions, including Pachamama, 
                                                          
51  Some of the authors that, according to Hidalgo-Capitan and Cubillo-Guevara (2014), can be associated with the 
ecologist-post-developmentalist paradigm are: Acosta (2011); Escobar (2010a & 2010b); Gudynas (2009, 2010 & 
2011); Lander (2013); Medina (2011); Prada Alcoreza (2010) Simbana (2011); Unceta (2014) and Quijano (2011a & 
2011b). 
52 The debates of the Constituent Assembly of Ecuador took place between November 2007 and July 2008. The debates 
of the Constituent Assembly of Bolivia took place between August 2006 and February 2009.  
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spirits and divinities, myth and rites of indigenous cultures (Hidalgo-Capitán & Cubillo-Guevara, 
2013). Proponents of this paradigm reject Western notions incorporated into the concept of Vivir 
Bien as lacking the spiritual elements of the Suma Qamaña and, thus, alien to Andean ancestral 
cultures. 
As for their political demands, its supporters are concerned with attaining self-determination and 
regaining control over their land and territories, including the natural resources located in them. 
They also aim to achieve recognition of their ways of life and modes of thinking (Hidalgo-Capitán 
et al, 2014). This paradigm emphasises the need to preserve and recover traditional indigenous 
spiritual practices in the construction of Vivir Bien (Choque Quispe, 2008). The indigenist-
pachamamist paradigm rejects Western concepts of development and progress associated with 
living better than others. Instead, its supporters propose Vivir Bien by attaining satisfaction of 
material and non-material needs [with an emphasis on the latter]53 (Davalos, 2013 & 2014). This 
paradigm adopts a bio-centric position that does not regard human beings as separate from nature. 
Human beings are perceived as forming an integral part of the cycle of life where their needs and 
rights are not necessarily more important than those of other living beings. The role of human 
beings is not to conquer and rule the world, and the role of nature goes beyond providing raw 
material and resources for industrial and commercial enterprises. Rengifo Vásquez and Grillo 
(2001) describe the interaction between humans and others non-human beings in the world as 
“raising life and being raised by life” (p.84). Yampara Huarachi (2011) speaks of “a paradigm of 
life” centred upon a balanced and harmonious coexistence between human beings, nature and 
ancestors and based on a self-sufficient, communitarian, equitable and sustainable economy 
(Hidalgo-Capitán & Cubillo-Guevara, 2013, p.29). Oviedo Freire (2013) and Chuji (2010 & 2014) 
describe a socioeconomic system akin to primitive communism. Hidalgo-Capitán et al (2014b & 
2014c) observes that this paradigm has been criticised for “its lack of pragmatism, its emphasis on 
the spiritual and traditional aspect of the Sumak Kawsay and its resistance to incorporate elements 
and categories of analysis outside Andean indigenous cosmovisions” (p.29). 
                                                          
53 My addition. 
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2.6.3  The Socialist-Statist Paradigm 
This paradigm focuses on the political implementation of Vivir Bien and its management by the 
elected government. It is mainly concerned with attaining social equality and justice, poverty 
reduction and economic development. It aims to create a social-economic system or “republican 
bio-socialism” as a new, post-capitalist socioeconomic system (Ramírez Gallegos, 2010). Oviedo 
Freire (2011a) criticises this trend as just another label for “civilising” and developmentalist 
practices adopted in the past (p.302).  
In the political arena, this paradigm proposes forms of participative democracy that increase the 
direct involvement of citizens in political decision-making processes, giving marginalised groups 
greater control over government and public policies administered by civil organisations (Solíz, 
2010). Regarding the economy, the socialist-statist paradigm supports an economic system that 
privileges workers over capital; it also favours local and sustainable economies (Ramírez Gallegos, 
2010). In the social sphere, this paradigm aims for a more inclusive and intercultural society that 
recognises different ways of knowing, seeing and being in the world. In that sense, Vivir Bien 
represents a life in plenitude where all these facets are included (Solíz, 2010). This current of 
thought underlies the National Development Plans54 implemented in Bolivia and Ecuador by the 
Morales and Correa administrations. Acosta (2011) observes that many of the social policies 
implemented by these administrations have been funded by the revenue derived from natural 
resources exploitation. Although, this has brought positive changes for many, Gudynas and Acosta 
(2010, p. 109) note that these governments have been criticised for “their lack of concern about 
the environmental problems associated with the intensive extraction of natural resources55 as well 
as their disregard for indigenous peoples’ demands”. This seemingly irreconcilable dichotomy 
between eradication of social inequality and poverty through government programs funded by 
resource exploitation and environmental protection is central to the debate regarding the 
implementation of Vivir Bien (section 5.13 - Chapter 5). 
                                                          
54 National Development Plan “Bolivia worthy, sovereign, productive and democratic" ["(2006-2011]. La Paz-
Bolivia.). National Development Plan for Ecuador (2007-2009); National Development Plan for Ecuador (2010-2013); 
National Development Plan for Ecuador (2013-2017)]). 
55 This neo-extractivism (Gudynas, 2010) and the commodities consensus (Svampa, 2012, 2013 & 2015) are among 
the issues that the re-emerging concept of Vivir Bien is attempting to address. 
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2.6.4 The Ecologist-Post-Developmentalist Paradigm 
This paradigm focuses on the preservation of nature and the environment. It departs from a harsh 
critique of the current model of development and its impact upon the environment and the 
inhabitants of areas where extractive activities happen. It envisions Vivir Bien as a project under 
permanent construction that requires collective participation from a broad range of social and 
minority groups (Acosta, 2013). The ecologist-post-developmentalist paradigm opposes the notion 
of “infinite progress understood as individual competition for the incessant material accumulation 
at a high social and environmental cost” (Acosta, 2013, p.61) and calls for a society based on 
values of solidarity and sustainability. It also rejects the Cartesian dualism that separates human 
being/nature (Vanhulst & Beling, 2013a). Gudynas (2009) speaks of the urgent need for a “bio-
centric turn” as the survival of humanity depends upon the preservation of nature’s cycles. This 
paradigm seeks a harmonious and balanced coexistence between human beings and nature, without 
subordinating one to the other. Hidalgo-Capitán and Cubillo Guevara (2013) describe it as: 
 
[…] a post-modern collage of indigenous, campesinos, unionist, cooperativist, solidarity, feminists, 
pacifists, ecologist, socialist, theology of liberation and decolonial conceptions. They aspire to 
build multiple societies living under their own version of Buen Vivir. (p28) 
 
This passage summarises the potential difficulties in defining what Hidalgo-Capitán and Cubillo-
Guevara (2013) themselves describe as a miscellaneous category. Proponents of the ecologist-
post-developmentalist paradigm are highly critical of the extensive exploitation of natural 
resources embarked upon by the Bolivian and Ecuadorian governments. Acosta (2013) warns 
about “the risk of rhetorical and propagandistic use of the concept of Buen Vivir by the 
government” (p.67) and calls for consistency between constitutional principles and government 
policies (Acosta, 2013).  
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2.7 Legal studies about Vivir Bien in the 2009 Bolivian Constitution 
This part reviews the literature about the incorporation of the concept of Vivir Bien in the 2009 
Bolivian Constitution. Most of these texts examine the Bolivian Constitution using the traditional 
approach of analysing the dogmatic part and/or the organic part of constitutional texts (section 
3.8.1-Chapter 3). In terms of the concept of Vivir Bien as a constitutional concept, the topics 
covered by the works selected can be grouped into the following main categories: 
 The concept of Vivir Bien and the plural economy of the Bolivian State 
The bulk of the works consulted discusses how to implement a plural economy as the state’s 
fundamental economic policy with the purpose of achieving Vivir Bien. The Bolivian 
Constitution proposes a plural economy here defined as: 
 
[…] differential intertwined and integrated economic spaces that are articulated and 
complementary, which are distinguished by their performances, their practices and its different 
structures. However, these spaces are connected in multiple commercial, financial, distributive, 
consumer and productive intersections. (Prada Alcoreza, 2010, p.187)  
 
Vivir Bien is frequently discussed in relation to the role of the plural economy beyond the 
neoliberal capitalist framework and its insistence on individual pursuit of surplus with no 
regard for the environment. In this plural economy of Vivir Bien, development is understood 
as more than the mere satisfaction of basic needs (as urgent as this may be in Bolivia’s case). 
The term “development” under Vivir Bien is comprehended as a more holistic concept, 
balancing individual self-interest with communitarian Vivir Bien.56 It is concerned with 
enriching communitarian life while fostering harmony and equilibrium between humans, 
Pachamama and the cosmos: Chávez Álbarez (2010); Delgado Burgoa (2010); Gosálvez 
Sologuren (2010); Montero Justiniano (2010); Prada Alcoreza (2010); Rivera Santiváñez 
(2008); Romero Bonífaz (2010); Vega Camacho (2011) and Zabalaga Estrada (2010). 
Other works examining the constitutional recognition of the plural character Bolivia’s 
economy, often, engage with debates about the articulation of the communitarian and state’s 
                                                          
56 Political Constitution of the Plurinational State of Bolivia (2009): article 306. 
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economies with other more traditional forms of economy (e.g.; private and cooperative 
economies). The works reviewed frequently examine the role of the state in the implementation 
of this plural economic model and its role as the administrator of public assets on behalf and 
for the benefit of the Bolivian people. Discussions are often coloured by the debate between 
proponents of different forms of sustainable development, and proponents of a new economic 
model influenced by neo-Marxism or communitarian socialism (Untoja Choque, 2010). 
Finally, the concept of Vivir Bien is examined as a guiding principle of economic policies, 
particularly in terms of natural resources and biodiversity’s exploitation. Here, the discussions 
encountered ranged from the adoption of different versions of sustainable development to the 
Gaia hypotheses and the rights of nature within the Bolivian Constitution (Zaffaronni, 2010). 
 
 The concept of Vivir Bien as a potentially global alternative civilising and cultural project 
Some works argue that the concept of Vivir Bien implies a rejection of the dominant paradigm 
of Western Modernity as well as Capitalism as an economic model. The authors here, focus on 
Vivir Bien as an alternative paradigm based on  the plurality of life and an economic model 
fostering a more harmonious and complementary coexistence with other living entities 
inhabiting Mother Earth: Albó (2010); Antelo Parada (2010); Argirakis Jordán (2010); 
Delgado Burgoa (2010); Montero Justiniano (2010); Murillo Bernardis (2010); Prada Alcoreza 
(2008, 2011 & 2013); Prats (2008); Untoja Choque (2010); Uriona Crespo (2010); and Vega 
Camacho (2011). 
 
 The concept of Vivir Bien: the preamble and articles 8 and 9 of the Bolivian Constitution 
Most of the works reviewed included discussions of the preamble and articles 8 and 9 and the 
preamble of the Bolivian Constitution. They focus on the concept of Vivir Bien as a core ethical 
and moral principle of the plural society and the Bolivian state. None of these works provides 
an in-depth analysis (section 4.2- Chapter 4), rather most of them briefly acknowledge that the 
concept of Vivir Bien has been expressly incorporated in the preamble and these two articles: 
Albó (2010); Alarcón Mondonio (2008); Chávez Álbarez (2010); Chivi Vargas (2010); 
Delgado Burgoa (2010); Novoa García (2008); Quiroga Trigo (2008 & 2010); Rivera 
Santiváñez (2008) and Tapia Mealla (2010 & 2011).  
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  The Bolivian Constitution as an example of a new type of constitution  
The focus is on the transition from a colonial constitutionalism towards an emancipatory and 
decolonial constitutionalism that acknowledges the diversity of Bolivian society. The process 
of decolonisation taking place in Bolivia and of which the 2009 Bolivian Constitution is the 
legal framework appears in all the works reviewed: Clavero (2010a & 2010b); García Yapur 
(2010 & 2014); Ramírez Santiesteban (2010) and Prada Alcoreza (2010). Most of the works 
mentions the concept of Vivir Bien as a contribution from the indigenous communities, but the 
authors usually only discuss it within the context of the whole constitutional text.57 My study 
contributes to the existing debates about attempts to decolonise modern liberal constitutions, 
as well as to the developing New Latin American Constitutionalism. 
 
 The concept of Vivir Bien and the new plurinational and communitarian Bolivian State  
Here, the central theme is the role of the plurinational and communitarian state in attaining 
greater social equality and justice, as per the principles of Vivir Bien. The role of indigenous 
communities is discussed as part of ongoing debates about the practical implementation of 
Vivir Bien: Chivi Vargas (2010); Prats (2008); Quiroga Trigo (2010) and Vega Camacho 
(2011). My study also contributes to the growing body of work related to the concept of 
plurinational and communitarian state (section 4.3.1-Chapter 4).  
 
 The concept of Vivir Bien as part of the ideological identity of the indigenous social 
movements, and their struggles for a culture of life in balance and harmony with all the 
communities inhabiting Mother Earth.  
These works discuss whether and how the concept of Vivir Bien can act as a vehicle to recover 
indigenous cultural identities based on their pre-colonial existence and their ancestral 
knowledge and practices. These discussions cover a wider range of topics, including the 
implementation of indigenous forms of democracy, specific indigenous rights, and the reform 
of the educational system to incorporate indigenous knowledges and practices in the context 
of an intercultural state: Antelo Parada (2010); Choque Canqui (2011); Prada Alcoreza (2010) 
and Vega Camacho (2011).  
                                                          
57 Most of these topics are discussed in sections 1.6 and 1.6.1 of Chapter 1 of this thesis in the section dedicated to the 
new Latin American Constitutionalism. Thus, there is no need to repeat them here. 
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Ultimately, my review concludes that discussions of economic models and economy management 
constitute the most common topics of discussion on all the works reviewed in relation to the 
concept of Vivir Bien and the Bolivian Constitution. It follows then that economic development 
(and especially the plural economy) is presented as a way of realising Vivir Bien. Here, Vivir Bien 
is both guiding principle and the end purpose of the economic activity. It is through this new 
economic model that all the Bolivians will achieve Vivir Bien. The influence of what Hidalgo-
Capitán and Cubillo-Guevara (2013) define as the socialist-statist paradigm can be seen in most of 
the works discussing Part IV (Economic Structure and Organization of the State) of the Bolivian 
Constitution.58 This is no surprise because economy and development are undoubtedly some of 
the most contentious topics in the Bolivian Constitution.  
Besides focusing on the economy, another area that presents an interesting body of work is focused 
in the notions of plurinational and communitarian state. Finally, Vivir Bien as a decolonising 
project receives some general attention.  
Overall, this part of the literature review identifies areas in which my thesis can contributes to the 
existent body of work about Vivir Bien as a decolonising legal project in the context of the 2009 
Bolivian Constitution.  
2.8 Conclusions  
Sections2.4 and 2.5 of this Chapter provide an initial approximation to the concept of Vivir Bien 
from two perspectives. First, as a decolonial critique to the dominant paradigm of Western 
Modernity based upon indigenous epistemologies. Second, they examine the principles underlying 
the concept of Vivir Bien as an alternative decolonial paradigm. These principles are integrality, 
complementarity, relationality, and reciprocity/solidarity. The aim is to provide insight into the 
core elements of Vivir Bien, the key role, they play in the achievement of its goal: the harmonious 
and balanced coexistence of all the communities that inhabit Mother Earth. Echoing Monni and 
Pallotino’s (2013) argument about Vivir Bien as a” theoretical and practical viable alternative” (p. 
2), this section of the literature review contributes to the body of work about Vivir Bien as tool of 
decolonisation – by focusing on its roles as a critique to the dominant paradigm of Western 
                                                          
58 Political Constitution of the Plurinational State of Bolivia (2009): articles 306 to 409. 
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Modernity and a comprehensive strategic approach to social change and praxis (Monni and 
Pallotino, 2013, p.2).  
Section 2.6 reviews currents of political thought (paradigms according to the selected typology) 
influencing the constitutional incorporation of the concept of Vivir Bien. The works examined have 
been produced by both indigenous and non-indigenous authors. Using the typology introduced by 
Hidalgo-Capitán and Cubillo-Guevara (2013), this section provides an overview of the current 
debates surrounding the concept of Vivir Bien, and the areas of research covered by the existent 
literature. Moreover, it helps identify non-indigenous elements incorporated into the concept of 
Vivir Bien, as well as the political positioning of both indigenous and non-indigenous contributors 
towards its constitutional incorporation. Most of the literature available appears to address the 
question of Vivir Bien’s potential to enable sustainable development following Western parameters 
on its latest incarnation (e.g., green economy). Some of the works under review discuss Vivir Bien 
not as a development alternative but as an alternative to development. This section of the literature 
goes beyond Western-based critiques of global capitalism and its commodification and destruction 
of nature. This group of authors propose a non-Western-based alternative political, legal, cultural, 
social and economic model that does not seek to live better by constant material accumulation. 
Instead, they propose to live well and to achieve Vivir Bien by engaging in a harmonious and 
balanced coexistence with nature and other living things. Some authors – who are critical of Vivir 
Bien – argue that it represents a regression to an archaic and reactionary utopic indigenous past 
that distracts from the anti-market and anti-capitalism fight taking place in Latin America 
(Sanchez-Parga, 2011). This utopia lacks a clear plan of action and resources to “past formulas as 
a recipe for the future” (Sanchez-Parga, 2011, p.32). Furthermore, Stefanoni (2010 & 2011) warns 
against its hybridity, its ambiguity and its failure to propose concrete, practical measures to achieve 
its utopic objectives. Gudynas (2013a) disagrees with these authors. He asserts that many of these 
criticisms depart from the idea of Western knowledge as a superior knowledge, with the authority 
to determine the “validity and truthfulness” of non-Western knowledge (Santos, 2014), thus, the 
“efficacy” of the alternatives they put forward. Gudynas (2013a) and Santos (2014) suggest that 
engaging in a respectful and open dialogue with non-Western knowledge, which have been 
traditionally silenced and subordinated by Western knowledge, may contribute to a better 
understanding between these two different epistemologies. Adding their voices to the debate, 
Vanhulst and Beling (2012) highlight that: 
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the advent of the Buen Vivir discourse in global debates on society and environment constitutes the 
Latin-American contribution to reactivating social reflexivity about the environmental and 
socioeconomic drifts of development […], while implicitly also recognising the inability of the 
sustainable development variant to overcoming these drifts. (p.1) 
 
There are also numerous publications that discuss the concept of Vivir Bien from the perspective 
of neo-Marxism and the Latin American left. They propose a type of socialism attuned to the need 
to preserve the environment (at least from its discursive approach), and where the property of the 
means of production is shared by a wide range of social groups instead of being the state’s 
monopoly. They also propose strong state intervention in many areas of economic life, although 
with ample citizen participation and consultation (Harnecker, 2010).  
In terms of the literature published by indigenous intellectuals, it expands knowledge about the 
concept of Vivir Bien and bridges cultural differences, while also advancing indigenous political 
agendas. Most indigenous authors stress the importance of a communitarian approach. 
Furthermore, they adopt a bio-centric position that places Mother Earth at the centre of their 
alternative civilising project based on the concept of Vivir Bien. These authors use different tools 
– including language, and descriptions of social and philosophical practices – to critique the 
dominant paradigm of Western Modernity based upon Cartesian thought.  
In section 2.7, I review works produced contemporaneously with the implementation of the 
Bolivian Constitution. My purpose is to assess the existent body of work about the concept of Vivir 
Bien as a constitutional principle. I collate a list of common topics addressed by these works and 
conclude that this body of literature focuses on Vivir Bien as a guiding principle and the end 
purpose of the plural economy. There is no denying the importance of economic development as 
a means of achieving greater social justice, fairness and equality. Yet restricting the concept of 
Vivir Bien merely to its economic aspects is risky for two reasons. First, it may fail to fully deploy 
the legal potential contained within the constitutional text, falling short of the preamble’s call for 
founding Bolivia anew. Second, even if the constitutional goal to create Bolivia anew is 
disregarded as overly ambitious, there is a persistent risk that the novel concept of Vivir Bien (and 
its principle of integral development for Vivir Bien in harmony with Mother Earth) will be co-
opted as the latest trend in sustainable development. If we consider the serious threat posed by a 
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reinvigorated wave of neo-extractivism currently unfolding in the resource-rich/cash-poor 
countries of the Andean region, it would be regrettable to witness the concept of Vivir Bien diluted 
into another smoke screen for the business-as-usual approach of global neoliberalism. 
Based on the findings of this literature review and having provided a detailed analysis addressing 
my first research question: what is the concept of Vivir Bien? Chapter 4 and Chapter 5 of my thesis 
are dedicated to the analysis of the constitutional incorporation and judicial interpretation and 
application of the concept of Vivir Bien as a decolonising legal project.  The purpose of this 
analysis is to answer the remaining research questions. 
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CHAPTER 3: Methodology - statutory analysis and case law 
analysis 
This Chapter discusses the methodology and corpus used in my thesis. The methodologies selected 
allow for an analysis of legal texts, which are the data under study. This legal text analysis is 
deployed for three main purposes. The first one is to identify the articles of the 2009 Bolivian 
Constitution and subsequent legislation that are relevant to the concept of Vivir Bien as a 
decolonising legal project. My second aim is to categorise the constitutional principles that 
implement the concept of Vivir Bien as a decolonising legal project. My third goal in selecting the 
methodology discussed here is to study how the Plurinational Constitutional Court of Bolivia (the 
Court) decided two judicial applications contesting the constitutional validity of two acts passed 
by the Plurinational Legislative Assembly This part of my analysis specifically focuses in 
assessing how, the Court interpreted and applied the concept of Vivir Bien as a decolonising legal 
project. The legal text analysis I describe in this Chapter is carried out in Chapter 4 and Chapter 5 
and is supported by a combination of decolonial and constitutional theories discussed in Chapter 
1.  
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3.1 Methodological approach and data of this study  
TABLE I: Legal methodologies and data used to study the concept of Vivir Bien as a 
decolonising legal project 
METHODOLOGY DATA 
Statutory analysis  
Intrinsic materials: 
 Political Constitution of the Plurinational State of Bolivia (2009); 
  Act 071-Law of the rights of Mother Earth (2010); and 
 Act 300-Framework Law of Mother Earth and Integral 
Development for Living Well (2012) 
Extrinsic material: 
 Historical and Documentary Encyclopaedia of the Bolivian 
Constitutional Process (2011)  
Case law analysis     Plurinational Constitutional Judgment 0300/2012 
 
3.2 Statutory analysis: the data analysed 
3.2.1 Intrinsic materials 
Prior to explaining the methodologies of this thesis, a brief explanation of the data is provided to 
facilitate the readers’ work. The data examined using statutory analysis; can be further classified 
into intrinsic and extrinsic materials. The intrinsic materials are the Political Constitution of the 
112 
 
Plurinational State of Bolivia (2009)59, Act 071 - Law of the rights of Mother Earth (2010), and 
Act 300 - Framework Law of Mother Earth and Integral Development for Living Well (2012).60  
3.2.2 Extrinsic materials 
Extrinsic materials are related to the intrinsic materials. They are not studied as data. They are 
regarded as secondary reference materials. Their study contributes to gaining a deeper 
understanding of the intrinsic materials. Here, the extrinsic material examined is the Historical 
and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011) (section 3.7.2-this 
Chapter), published by the Vice-presidency of the Plurinational State of Bolivia.  
3.3 Case law analysis: the data analysed 
In Chapter 5, I use case law analysis to study Plurinational Constitutional Judgment 0300/2012.61 
In this judicial decision, the Court was asked to determine the constitutional validity of some 
articles of Act 180 and Act 222.62 Two constitutional applications for a declaration of 
unconstitutionality63 were brought before the Court by members of the Plurinational Legislative 
Assembly. They argued that some articles of these two Acts were invalid because they were 
inconsistent with the principles of the constitution, particularly with the concept of Vivir Bien.  
                                                          
59 The basic principles and laws of a nation, state, or social group that determine the powers and duties of the 
government and guarantee certain rights to the people in it. A written instrument embodying the rules of a political 
or social organization: https://www.merriam-webster.com/dictionary/constitution : accessed on 20 January 2019. 
60 The exercise of the power and function of making rules (such as laws) that have the force of authority by virtue 
of their promulgation by an official organ of a state or other organization:  https://www.merriam-
webster.com/dictionary/legislation : accessed on 20 January 2019. 
61 A judgment (sentencia) is the final decision of a judge or court in a judicial matter. It is a final decision because the 
rulings of this Court cannot be appealed: article 8 of Act 027 - Law of the Plurinational Constitutional Court. 
62 The first Act is Act 180 dated 24th November of 2011. This Act provides for the Protection of indigenous peoples 
in the indigenous territory and national park Isiboro-Sécure - TIPNIS. The second Act is Act 222 dated 10 February 
2012. This Act provides for the Consultation of indigenous peoples in the indigenous territory and national park 
Isiboro-Sécure - TIPNIS. 
63  Applications for a declaration of unconstitutionality (Acción de inconstitucionalidad abstracta`): 00157-2012-01-
(DAU as per its Spanish initials) and 00188-2012-01 (DAU as per its Spanish initials). 
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The first Act 180 was enacted to declare the Indigenous Areas and National Park Isiboro-Sécure 
(TIPNIS by its Spanish initials)64 a protected and intangible territory. Furthermore, Act 180 
expressly forbade the construction of a highway across the TIPNIS.  
The second Act 222 was enacted later, providing for the indigenous peoples inhabiting the TIPNIS 
to be consulted regarding two main issues likely to affect the TIPNIS area: 
  
                                                          
64 Territorio Indígena y Parque Nacional Isiboro-Sécure - TIPNIS. 
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 The first issue was the content and scope of the protection and intangible character granted 
to the TIPNIS by Act 180 (section 5.12-Chapter 5); and  
 The second issue was regarding the construction of a highway cutting across the middle of 
the TIPNIS.  
As the highest court within the Bolivian legal system, the decision of the Court on this matter is 
final, binding and cannot be appealed. This role as the final decider of the meaning and application 
of the constitutional text is explicitly stated in the Bolivian Constitution itself.65 
3.4 General rules of statutory analysis: the four approaches 
In a general sense, statutory analysis can be defined as the interpretation by the courts of legislative 
and administrative measures when they are called upon to decide whether they are applicable to a 
set of facts or whether a legislative or administrative rule has been contravened (James, 2014, 
p.129). This statutory analysis aims to determine the intentions of Parliament, as conveyed by the 
language used in the legislation, with the purpose of resolving legal disputes involving private and 
public entities (Herzfeld & Prince, 2014). In a more specific sense, statutory analysis provides a 
set of analytic tools for determining the meaning and significance of a legal text (Sanson, 2012). 
The four approaches to statutory analysis to be used in this study are described below: 
 Literal approach: This focuses upon the actual words used in the legislation and interprets 
them literally. That means giving the words and phrases their ordinary and literal meaning; 
 Contextual approach: Rather than interpreting the words used in the legislation individually, 
and in isolation from each other, this approach focuses on the context of the legislation as a 
whole; 
 Purposive approach: This focuses on the apparent purpose of the parliament (or constituent 
assembly) when passing legislation or reforming the constitution. 
 Statutory rules approach: If the parliament has enacted legislation providing guidance for 
statutory analysis (e.g., prescribing the use of a certain approach or including definitions) then 
it must be used when interpreting legislation.  
                                                          
65 Political Constitution of the Plurinational State of Bolivia (2009): article 196 (I). 
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3.4.1 Applying the four approaches to the statutory analysis of intrinsic and 
extrinsic materials 
Statutory analysis requires applying one or more of the four approaches (literal, contextual, 
purposive, and related to statutory rules) to the legal textual analysis of either intrinsic or extrinsic 
materials. The four approaches are mainly applied to the study of intrinsic materials but, in some 
cases, they also involve examining extrinsic data such as the Encyclopaedia, the official 
compilation of the full contents of the debates that took place during the Bolivian Constituent 
Assembly. By studying public records in this way, researchers can gain a deeper understanding of 
what was discussed and proposed before the final text of the law was enacted. 
 The literal and contextual approaches focus on intrinsic material such as the Bolivian 
Constitution and subsequent legislation (FIGURE 2).  
 The purposive approach takes stock of both intrinsic and extrinsic material – in this case 
the Encyclopaedia.66  
 The statutory rules approach involves referring to some of the rules for statutory analysis 
to be followed by the Court, which are included in the constitutional text itself. Act 027 - 
Plurinational Constitutional Court (2010)67 and Act 254-Code of Constitutional Procedure 
(2012)68 are also instances of the Plurinational Legislative Assembly enacting legislation 
that guides judicial interpretation of the Bolivian Constitution or lower legislation.  
  
                                                          
66 This extensive compilation of the work undertaken during the constitutional reform is published in five tomes and 
several volumes. 
67 Act 027 sets out the structure, organisation and functions of the Court. 
68 Act 254 stipulates the procedural rules to be followed by the Court while exercising its functions. 
116 
 
FIGURE 2: Constitutional and legislative incorporation of the four approaches to statutory 
analysis  
 
 
The constitutional and legislative adoption of the four approaches (literal, contextual, purposive, 
and related to statutory rules) supports my selection of methodology. This is because, the use of 
the four approaches to statutory analysis, responds to the researcher’s personal preference, but its 
use is in fact prescribed by the body of law that I analyse. The next section discusses case law 
analysis as the second methodology used in this study. 
3.5 General rules of case law analysis  
Case law analysis can be defined as the study of a defined set of judicial decisions issued by the 
courts in relation to a specific topic. As Hall and Wright (2008) explain, this method of legal 
analysis, in its broadest sense, involves “reading a collection of cases, finding common threads in 
CONSTITUTIONAL 
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the legal reasoning and opinions, and commenting on their significance” (p.64). The purpose is to 
study different legal issues and the legal rules applicable to it as developed by the courts. 
Furthermore, applying case law analysis as a methodology can aid the study of a specific topic, in 
this case the concept of Vivir Bien as a decolonising legal project, as well as the constitutional 
principles created to facilitate its material implementation. Using case law analysis allows me to 
validate, qualify, amplify, and refine the hypothesis or hypotheses developed during doing a 
statutory analysis of the legal texts.  
3.6 Applying the methodology to the data 
In Chapter 4, I apply statutory analysis to my study of the constitutional text. Besides the 2009 
Bolivian Constitution, the sources for my analysis are two pieces of national legislation passed in 
2010 and 2012: Acts 071 (section 3.7.3- this Chapter) and Act 300 (section 3.7.4- this Chapter). 
These three sources are what Herzfeld and Prince (2014) define as intrinsic materials (section 
3.2.1- this Chapter). In my statutory analysis, I also examine extrinsic material, like the 
Encyclopaedia (section 3.2.2- this Chapter), which publishes transcripts of the debates and 
discussions, specifically about the concept of Vivir Bien that took place in the Bolivian Constituent 
Assembly. These verbatim transcriptions of discussions within the different thematic commission 
deliberating on the contents of the Bolivian Constitution are studied to elucidate the intention of 
the members of the Bolivian Constituent Assembly, as per the purposive approach to statutory 
analysis. My statutory analysis of both extrinsic and intrinsic materials considers how the final 
draft was prepared and agreed upon and presents a detailed picture of how the concept of Vivir 
Bien was incorporated into the text of the Bolivian Constitution as a decolonialising legal project. 
Furthermore, I propose a set of four constitutional principles created to advance Vivir Bien as a 
decolonising legal project.  
This first stage of my inquiry, in Chapter 4, is further advanced in Chapter 5. In Chapter 5, my 
methodological approach shifts to case law analysis, and my focus to Plurinational Constitutional 
Judgment 0300/2012. The purpose of using case law analysis is to test the findings of my statutory 
analysis in Chapter 4, while assessing how the Court has interpreted and applied the concept of 
Vivir Bien in a decision from 2012. Based on that assessment, I explain the application of the 
concept of Vivir Bien and the four constitutional principles of Vivir Bien in a judicial context, and 
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whether and to what extent the Court has applied and interpreted it as a decolonising legal project 
in the context of a specific legal dispute.  
3.7 Describing the data of this study 
This part of the Chapter describes the legal data to be analysed. It also explains the relevance of 
this data in terms of the working hypotheses of this thesis. I have grouped the data in the following 
manner. This first group includes the Bolivian Constitution,69 and two acts related to Mother Earth, 
integral development and the concept of Vivir Bien. The analysis of these Acts is included because 
it provides definitions of concepts that are mentioned in the text of the Constitution in a general 
manner while leaving to later legislation to provide a specific definition of key terms as well as 
providing a regulatory framework that complements the constitutional text. These are: 
 Act 071 - Law of the rights of Mother Earth (2010); and  
 Act 300 - Framework Law of Mother Earth and Integral Development for Living Well 
(2012).  
The second group includes a judicial decision of the Plurinational Constitutional Court of Bolivia 
deciding a specific legal dispute:  
 Plurinational Constitutional Judgment 0300/2012 (section 3.7.5- this Chapter). 
  
                                                          
69 In the broadest definition of legislation, Constitutions can be considered a type of legislation or the supreme 
legislation of the Nation- State. However, in order to emphasise the supreme normative hierarchy of a constitution, I 
refer to the Bolivian Constitution separately from the two acts or ordinary legislation that I study. 
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FIGURE 3: the data of this study 
 
3.7.1 The Political Constitution of the Plurinational State of Bolivia (2009): 
structure and content  
The Political Constitution of the Plurinational State of Bolivia was enacted in 2009. It is the 
highest norm of Bolivian law and enjoys supremacy before any other normative disposition.70 It is 
divided in five parts and it has a total of 411 articles. Each part is further subdivided in titles, 
chapters and sections.71 Part I deals with the fundamental bases of the state: rights, duties and 
guarantees. Part II determines the functional structure and organisation of the state. Part III 
provides for the structure and organisation of the state territories. Part IV specifies the economic 
structure and organisation of the state. Finally, Part V stipulates the normative hierarchy and the 
procedure for constitutional reform.   
                                                          
70 The Political Constitution of the Plurinational State of Bolivia (2009): article 410 (II). 
71 Individual articles of the Bolivian Constitution may have sub articles numbered using capital Roman numerals (e.g. 
I, II, III, etc.) and sub-sub articles numbered using ordinary numerals (e.g. 1, 2, 3, etc.). 
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TABLE II: the 2009 Bolivian Constitution- structure and content 
PART I PART II PART III PART IV PART V 
The fundamental 
bases of the state: 
rights, duties and 
guarantees 
The functional 
structure and 
organisation of 
the state 
The structure 
and 
organisation of 
state territories 
The economic 
structure and 
organisation of 
the state 
The normative 
hierarchy and 
the procedure for 
constitutional 
reform 
Articles 1 to 144 Articles 145 to 
268 
Articles 269 to 
305 
Articles 306 to 
409 
Articles 410 & 
411 
Title I 
Fundamental 
bases of the State 
Title I 
Legislative organ 
Title I 
Territorial 
organisation of 
the state 
Title I 
Economic 
organisation of 
the state 
Sole Title 
Supremacy and 
reform of the 
Constitution 
Title II 
Fundamental 
rights and 
guarantees 
Title II 
Executive Organ 
 Title II 
Environment, 
natural resources 
and territory 
 
Title III 
Duties 
Title III 
Judicial organ and 
Plurinational 
Constitutional 
Court 
 Title II 
Comprehensive 
sustainable rural 
development 
 
Title IV 
Jurisdictional 
guarantees and 
actions of defence 
Title IV 
Electoral organ 
   
Title V 
Nationality and 
citizenship 
Title V 
Functions of 
control, defence 
of society and 
defence of the 
state 
   
 Title VI 
Participation and 
social control 
   
 Title VII 
Armed forces and 
Bolivian police 
   
 Title VIII 
International 
relations, borders, 
integration and 
maritime 
restoration 
   
121 
 
3.7.2 The Historical and Documentary Encyclopaedia of the Bolivian 
Constitutional Process (2011): extrinsic material 
Although the Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process 
(2011) is not technically data, a brief description of its contents and purpose is included here to 
facilitate the reader’s work. This document was published by the Vice-presidency of the 
Plurinational State of Bolivia in 2011. It is formed by five tomes that contain a systematised written 
compilation of the whole process of constitutional amendment, including the debates of the 
Bolivian Constituent Assembly.  
The Bolivian Constituent Assembly was convened with the purpose of amending the 1994 
Bolivian Constitution. Consistently with the notion of opening and widening political participation 
to all sectors of Bolivian society within or outside traditional political parties, the Bolivian 
Constituent Assembly brought together a wide range of stakeholders representing different groups 
of the Bolivian society. During the debates of the Constituent Assembly and after members’ 
individual presentations concluded, the members of the Constituent Assembly were grouped in 21 
thematic commissions, each one tasked with discussing different parts of the proposed 
Constitution. The Commissions’ members included representatives from all the political forces 
involved in the process of constitutional amendment. The commissions’ purpose was to debate 
and agree upon a draft for their allocated part of the Constitution. This task involved internal 
debates within each commission, but it also required the commissions to gather and assess drafting 
proposals submitted by a wide range of stakeholders. Every Bolivian was welcome to submit 
suggestions or ideas, which they could do locally, because the commissions travelled around the 
country. Once all the materials were examined, each commission had the opportunity to produce 
a majority report.72 They could also prepare a minority report. 73This option was available if there 
were unsolvable disagreements over the constitutional text’s final drafting; to be submitted for 
debate and final vote before the Constituent Assembly. The Commission Visión de País oversaw 
debating Part I (Fundamental Bases of the State: rights, duties and guarantees). This part of the 
                                                          
72 Majority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1. 
73 Minority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1. 
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Constitution is the more relevant to my study of the concept of Vivir Bien and hence both the 
majority report (1) and the minority reports (2) are frequently cited.  
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TABLE III: The Historical and Documentary Encyclopaedia of the Bolivian Constitutional 
Process (2011): structure and content 
VOLUME 1 VOLUME 2 VOLUME 3 VOLUME 4 VOLUME 5 
TOMES I & II 
On the threshold of 
the Constituent 
Assembly: 
Background and 
History 
TOMES I & II 
Vision for the 
country: submissions 
of the political 
representations 
TOMES I & II 
Reports from the 
Commissions 
 
General 
Deliberations of 
the Constituent 
Assembly  
The 
Constituent 
Congress 
3.7.3 Act 071 - Law of the rights of Mother Earth (2010): structure and content 
This Act was enacted in 2010 and it was followed by the more detailed and lengthier Act 300. Act 
071 is a short piece of legislation with only four Chapters and ten articles. Chapter I describes the 
subject matter and principles. Chapter II deals with the definition and character of Mother Earth. 
Chapter III stipulates the rights of Mother Earth. Chapter IV establishes the duties of the Bolivian 
state and the Bolivian society in relation to Mother Earth. The overall subject matter of Act 071 is 
incorporated in Article 1, which recognises “the rights of Mother Earth and imposes a duty on 
both, the state and the society, to guarantee respect for these rights”. Article 3 defines Mother Earth 
and stipulates that “it is considered sacred in the cosmovisions of rural (campesinos) native 
indigenous peoples” (indigenous peoples) (section 5.12.3-Chapter 5). Finally, article 5 of the Act 
establishes “the juridical character of Mother Earth as a collective subject of public interest”. This 
means Mother Earth and all its components (including human communities) are the titleholders of 
all the inherent rights recognised in the Act. It follows that the application of the rights of Mother 
Earth will consider the characteristics and specific features of its diverse components. In a similar 
vein, article 6 provides that “the exercise of individual rights is limited by the exercise of collective 
rights within the life systems of Mother Earth”. The implication here is that any conflict between 
rights must be solved in a manner that does not affect irreversibly the operation of Mother Earth’s 
life systems. 
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3.7.4 Act 300 - Framework Law of Mother Earth and Integral Development for 
Living Well (2012): structure and content  
Act 300 reaffirms and further specifies the content and scope of the rights of Mother Earth already 
incorporated within Act 071. Hence its title framework law. It was enacted in 2012. The Act is 
divided in five titles and these titles are further subdivided in Chapters.  
TABLE IV: Act 300- Framework Law of Mother Earth and Integral Development for Living 
Well (2012): structure and content 
TITLE DESCRIPTION 
TITLE I – Chapters I & II: articles 1 to 5 General precepts 
TITLE II – Chapters I to IV: articles 6 to 
22 
The vision of Living Well through integral 
development in harmony and equilibrium with 
Mother Earth 
TITLE III – Chapter I: articles 23 to 33 Foundations and guidelines for Living Well 
through integral development in harmony and 
equilibrium with Mother Earth 
TITLE IV – Chapters I & II: articles 34 
to 44 
Administrative and jurisdictional protection of the 
rights of Mother Earth 
TITLE V – Chapters I to V: articles 45 to 
57 
Policies and public investment within the 
framework of the compatibility and 
complementarity of the rights, obligations and 
duties 
 
Article 1 sets out the subject matter of the legislation as “the establishment of the vision and the 
foundation for integral development in harmony and equilibrium with Mother Earth for Living 
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Well”. The scope of the Act reaches “all the sectors of the central level of the Plurinational State 
of Bolivia” (Article 2). 
The express recognition of Mother Earth as a subject of rights can be found in article 4 (1) (a) of 
the Act. Furthermore, article 4 (2) specifically warns that “the environmental functions and process 
of the life components and systems of Mother Earth are not regarded as commodities but as gifts 
of the sacred Mother Earth” (section 4.3.4-Chapter 4) and (section 5.11.4-Chapter 5). 
Finally, article 5 of the Act defines concepts including Mother Earth, Living Well and Integral 
Development for Living Well. The rest of Act 300 discusses the rights of Mother Earth, and 
strategies to balance her rights with the concept of integral development for Living Well. 
Government policies and decisions about public investment must be developed within this 
framework of rights and duties. 
3.7.5 Plurinational Constitutional Judgment 0300/2012 of the Plurinational 
Constitutional Court of Bolivia: the conflict over the Indigenous 
Protected Area and National Park Isiboro - Sécure (TIPNIS)  
My analysis of the concept of Vivir Bien as a decolonising legal project is undertaken in three 
stages. First, in Chapter 2, I review the relevant literature to provide an analysis of the concept of 
Vivir Bien as a decolonising project (section 2.3-Chapter 2). The purpose of this is to answer my 
first research question: what is the concept of Vivir Bien? In Chapter 4, I study the constitutional 
incorporation of the concept of Vivir Bien as the fundamental aim of the Bolivia Constitution. 
Furthermore, in Chapter 4, I propose and discuss four constitutional principles of Vivir Bien 
(plurinational and communitarian state, pluralism, interculturality and alternative to development) 
underwriting the concept of Vivir Bien.  I argue that these four constitutional principles have been 
incorporated in the Bolivian Constitution to advance the material implementation of the concept 
of Vivir Bien as a decolonising legal project. The purpose of this analysis is to answer my second 
and third research questions: how is the concept of Vivir Bien as a decolonising legal project 
incorporated in the Bolivian Constitution? and; what are the constitutional principles created to 
materialise Vivir Bien as a decolonising legal project? 
In Chapter 5, I examine how the concept of Vivir Bien, and the four constitutional principles of 
Vivir Bien have been interpreted and applied by the Court. This decision requires the Court to 
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assess the constitutional validity of the two Acts in relation to the concept of Vivir Bien as a 
fundamental constitutional principle. The purpose of this analysis is to answer my fourth research 
question: How is the concept of Vivir Bien as a decolonising legal project interpreted and applied 
by the Plurinational Constitutional Court to the resolution of a legal dispute regarding indigenous 
peoples’ constitutional right to be consulted in matters affecting their ancestral territories? 
In Plurinational Constitutional Judgment 0300/2012, the Court was asked to settle a legal dispute 
between indigenous peoples and the Bolivian government over the protected character of the area 
as well as the proposed construction of a highway through the TIPNIS. Some members of the 
Plurinational Legislative Assembly argued the constitutional invalidity of two pieces of legislation. 
The first one, Act 180 declared the TIPNIS a protected intangible area (section 5.6-Chapter 5). 
The second, later one, Act 222 provided for indigenous peoples to be consulted about two issues: 
preserving the protected and intangible character of the TIPNIS and the construction of highway 
across the area (section 5.7-Chapter 5). For its part, the Executive claimed that the legislation was 
valid and enacted in accordance with the constitutional provisions. The Court issued its decision 
in Plurinational Constitution Judgment 0300/2012. This decision required the Court to assess the 
constitutional validity of two Acts in relation to the concept of Vivir Bien as a fundamental 
constitutional principle. In the opinion of the Court, but for some minor amendments to the 
drafting, the contested legislation was consistent with the Bolivian Constitution. This judgment is 
the data analysed in Chapter 5. It is worth noting that a decision of the Court is final and binding 
on all the other lower courts of the judicial system, as well as the Executive Organ and Plurinational 
Legislative Assembly.74  
3.8 Selecting the data 
Selecting the data to be analysed using statutory analysis was relatively straightforward. As this 
thesis studies the incorporation of the concept of Vivir Bien within the 2009 Bolivian Constitution, 
the Constitution is clearly the main primary source under study. The two other Acts analysed 
(sections 3.7.3 & 3.7.4- this Chapter) supplement data sourced from the Constitution by adding 
detail about the concept of Vivir Bien as a decolonising legal project.  
                                                          
74 Political Constitution of the Plurinational State of Bolivia (2009): article 203. 
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3.8.1 Step 1: Determining the search terms 
In Chapter 2 of this thesis, I discuss of the concept of Vivir Bien by reviewing the more relevant 
literature on the topic produced by of philosophers, sociologists, anthropologists, legal scholars, 
and works by indigenous writers from Bolivia and Ecuador (section 2.4 & 2.5-Chapter 2). Based 
on that review, I propose four main principles and a central aim underlying the concept of Vivir 
Bien. These principles are the result of my study of the main concepts weaved within the literature 
produced by these authors in relation to the concept of Vivir Bien. After formulating the core 
principles of the concept of Vivir Bien, I use statutory analysis to better understand the 
constitutional incorporation of the concept of Vivir Bien. Furthermore, based on my statutory 
analysis, I argued that Vivir Bien has been translated into four constitutional principles: 
plurinational and communitarian state, pluralism, interculturality and alternative to development, 
which are extensively discussed in Chapter 4. Those four principles of Vivir Bien are then used to 
select the case law to be analysed in Chapter 5: 
Chapter 2: Literature review -  
Research question1: What is the concept of Vivir Bien? 
 The principle of integrality 
 The principle of complementarity 
 The principle of relationality 
 The principle of reciprocity/solidarity 
 The principle of harmonious and balanced coexistence between communities 
Chapter 4: statutory analysis - the concept of Vivir Bien -  
Research question 2: How is the concept of Vivir Bien as a decolonising legal project 
incorporated into the Bolivian Constitution?   
Research question 3: What are the constitutional principles created to materialise Vivir Bien 
as a decolonising legal project?  
 Plurinational and communitarian state 
 Pluralism 
 Interculturality 
 Alternative to development 
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Chapter 5: Case law analysis of the judicial interpretation and application of the concept of 
Vivir Bien -  
Research question 4: How is the concept of Vivir Bien as a decolonising legal project 
interpreted and applied by the Plurinational Constitutional Court to the resolution of a legal 
dispute regarding indigenous peoples’ constitutional right to be consulted in matters 
affecting their ancestral territories? 
 Plurinational and communitarian state 
 Pluralism 
 Interculturality 
 Alternative to development 
3.8.2 Step 2: Determining the time frame of the judicial decisions 
In Chapter 4, my statutory analysis of the constitution and both Act 071 and Act 300 is the source 
for the four constitutional principles of Vivir Bien, which provide the search terms guiding the next 
step of my data selection. I then searched for relevant case law of the Plurinational Constitutional 
Court. The full text of all the Court’s decisions is available online in the Gazette of the 
Plurinational Court.  
I selected the years 2012-2015 as my period of study because the Plurinational Constitutional 
Court in its current incarnation was created in 2009, replacing the previous Constitutional Court. 
The current Plurinational Constitutional Court only commenced functions in 2011 in accordance 
with the provisions of Act 003 - Law for the Transition to the new Judicial Bodies, Public Defender 
and General Attorney (2010). In the early stages of my research, I decided that allowing a period 
of 12 months from when the Court began to function would allow enough time for the Court to 
deal with initial practical issues surrounding a newly established judicial body. Secondly, and on 
a more mundane note, the whole online access system has been undergoing an update since the 
new Plurinational Constitutional Court commenced its functions. This update to the online access 
system aims to ensure better and open access to the Court’s judgments. This is directly linked to 
the goal of improving public access to and greater transparency of the actions of the Bolivian 
government. Yet this update did not happen overnight, and the online access system underwent 
many changes, which limited its reliability as a search tool. By 2018, the online access system is 
generally good, but there is still some delay in the online publication of the decisions of the Court. 
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3.8.3 Step 3: Determining the type of constitutional application 
The 2009 Bolivian Constitution establishes several legal mechanisms allowing specific people or 
institutions to ask the Court to subject legislative or administrative measures to a control of 
constitutionality. This is a well-established mechanism of modern liberal constitutions to ensure 
that later legislation is consistent with the constitutional principles and provisions. Basically, a 
referral of this sort prompts the Plurinational Constitutional Court to undertake a judicial review. 
The Court assesses whether any given legislative or administrative measure within the Bolivian 
legal system is consistent with the Constitution and issues a legal decision.  The findings and legal 
reasoning of the Court take the form of a judicial decision or Plurinational Constitutional Judgment 
– their official name. In that respect, article 179 (III)75 of the Bolivian Constitution provides that 
“constitutional justice is imparted by the Plurinational Constitutional Court”. Along similar lines, 
article 196 (I)76 further stipulates that “the Court assures the supremacy of the Constitution and 
exercises constitutional control”. On its Plurinational Constitutional Judgment 0970 issued on the 
27 June 2013, the Court defined the control of constitutionality as: 
 
the means to achieve the objective control of legal norms in relation to the precepts, principles and 
values contained in the Bolivian Constitution so that, in the event that the incompatibility of the 
challenged norm is established, it will be withdrawn of the legal system, thus purifying it [of 
legislative or administrative measures that are invalid because they are inconsistent with the 
constitution]77 . (p.5) 
 
This control of constitutionality can be activated through a series of legal applications brought 
before the Court by a citizen and/or member of the government. The Plurinational Constitutional 
Court, as the highest court in Bolivia, has jurisdiction over a wide range of constitutional 
applications78 brought before it. These constitutional applications are set out in the Bolivian 
                                                          
75 Political Constitution of the Plurinational State of Bolivia (2009). 
76 Political Constitution of the Plurinational State of Bolivia (2009). 
77 My addition. 
78 The expression constitutional application denotes in this case a legal matter brought before the Court in relation to 
the interpretation, application and protection of constitutional rights, guarantees and principles.  
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Constitution and subordinated legislation.79 They serve different purposes in terms of protecting, 
interpreting and applying different constitutional rights and guarantees, with the Court exercising 
its power to decide over matters involving the Constitution. The types that are relevant to my 
research are collectively known as applications for a declaration of unconstitutionality. These 
applications are centred on the control of constitutionality. This was explained above in the 
opening paragraph of this section.  
3.8.4 Step 4: Data collection  
Chapter 5 of this thesis engages in case law analysis of a judgment from the Plurinational 
Constitutional Court of Bolivia. This case law analysis allows me to study the judicial 
interpretation and application of the concept of Vivir Bien as a decolonising legal project. The 
decisions of the Court can be accessed online. I searched this database using as search terms, the 
set of four constitutional principles of Vivir Bien that constitute the findings discussed in Chapter 
4 of this work (section 4.3). Using the advanced search option, I further refined the search by 
adding the selected timeframe period (2012-2015) as explained in section 3.8.2 of this Chapter. 
This first round of online search produced 95 Plurinational Constitutional Judgments.  
The initial search results were subsequently refined, and the number of suitable judgments was 
substantially reduced once each one was read and individually assessed. This second search used 
a cross-reference between all the cases. As each Plurinational Constitutional Judgment is given a 
unique identifying number followed by the year it was decided (e.g., 0123-2012), I was able to 
cross-reference all the numbers to eliminate the ones that were repeated. This left me with around 
half of the judgments. The next stage of my selection process involved reading all the remaining 
judgments and grouping them using two main criteria. First, I grouped the judgments according 
the topics decided. Second, I assessed what topics involved the Court using my proposed set of 
four principles while deciding on the interpretation and application of the concept of Vivir Bien as 
a decolonising legal project. This assessment resulted in the conclusion that the Plurinational 
Constitutional Judgment 0300/2012 is the most useful constitutional decision to be analysed as the 
                                                          
79 Political Constitution of the Plurinational State of Bolivia (2009): Part I, Title IV (articles 125-140), Part II, Title 
iii, Chapter 6 (article 2002 (1)). 
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data for Chapter 5 of this thesis.80 There are two main reasons why I picked this judgment about 
the protected and intangible character of the TIPNIS and the construction of a highway across it. 
First, the judgment contains a discussion linked to all the four constitutional principles of Vivir 
Bien proposed in Chapter 4. This allow me to further test my findings in Chapter 4. Secondly, in 
this matter, the Court was asked to analyse the content and scope of indigenous peoples’ right to 
be consulted regarding legislative and administrative measures likely to affect their territory. The 
Bolivian Constitution incorporates a wide range of rights granted to indigenous peoples. 
Notwithstanding this, I consider indigenous peoples’ right to be consulted is arguably a 
fundamental right upon which other indigenous constitutional rights may be interpreted and 
construed. Furthermore, indigenous peoples’ demands for the right to control and decide over their 
territories and the natural resources located in them have been at the forefront of their political 
activism (Achtenberg, 2011). Based on the above reasons, I selected Plurinational Constitutional 
Judgment 0300/2012 as the judicial data of my study. 
3.9  Conclusion 
In this Chapter 3, I presented the two methodological approaches used to analyse the data. The 
Chapter is divided in two main sections. The first section discusses both statutory analysis and 
case law analysis. Statutory analysis focuses on the specific study of the Bolivian Constitution and 
two related Acts (Chapter 4). The four approaches to statutory analysis (literal, contextual, 
purposive and statutory rules) are also explained in this Chapter (section 3.4- this Chapter). 
Furthermore, the legislation providing the compulsory use of all or some of these approaches to 
statutory analysis by judges is also discussed in order to further support my choice of this 
methodology as the more adequate, from a researcher’s point of view, but also from a legal 
perspective.  
                                                          
80 I note that I located and assessed four other Plurinational Constitutional Judgments (PCJ) related to the dispute over 
the construction of a highway across the TIPNIS:  Plurinational Constitutional Judgment 0300/2012; Plurinational 
Constitutional Judgment 2143/2012; Plurinational Constitutional Judgment 0120/2013; Plurinational Constitutional 
Judgment 0212/2013; Plurinational Constitutional Judgment 0552/2013; Plurinational Constitutional Judgment 
1158/2013; Plurinational Constitutional Judgment 0443/2014 and Plurinational Constitutional Judgment 
0762/2014.However, the Court rejected these applications in the four abovementioned judgment because the matter 
has already been decided by the Court in PCJ 0300/2012. According to article 203 of the Bolivian Constitution “the 
decisions and judgments of the Plurinational Constitutional Court are binding and of obligatory compliance, and no 
subsequent ordinary appeal of them is allowed”.  
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The second methodology explored in the opening section of the Chapter is case law analysis, which 
examines a judicial decision issued by the Court (Chapter 5). This section discusses the general 
rules of case law analysis.  
The second section of the Chapter describes in detail the data analysed. The structure and contents 
of the Bolivian Constitution, Act 071 and Act 300 are provided. This is done to facilitate the 
reading and understanding of the statutory analysis undertaken in Chapter 4. As per the data 
relevant to my case law analysis and examined in Chapter 5, the type of constitutional application 
selected, and its relevance are also discussed. The importance of selecting the data and how this 
process took place is examined in the last section of this Chapter. For the purpose of my case law 
analysis, the relevant data is Plurinational Constitutional Judgment 0300/2012 issued by the Court. 
This decision settles the legal dispute regarding the protected and intangible character and the 
construction of a highway in the TIPNIS.  
The next Chapter 4 focuses on a discussion of how the concept of Vivir Bien as a decolonising 
legal project was incorporated within the 2009 Bolivian Constitution. In order to do this, I propose 
a set of four constitutional principles of Vivir Bien. I argue these four constitutional principles have 
been created to assist with the material implementation of Vivir Bien as a decolonising legal 
project.  
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CHAPTER 4: The concept of Vivir Bien as a decolonising legal 
project: statutory analysis of its constitutional incorporation 
4.1 Structure of the Chapter 
This Chapter studies the constitutional incorporation of the concept of Vivir Bien as a decolonising 
legal project. This discussion applies statutory analysis as methodology to the selected data, in this 
case the text of the Political Constitution of the Plurinational State of Bolivia (2009); Act 071 - 
Law of the rights of Mother Earth (2010) and Framework Law of Mother Earth and Integral 
Development for Living Well (2012.81 Decolonial and constitutional theories discussed in Chapter 
1 provide the theoretical framework. Chapter 4 is organised in the following manner: 
Section 4.2 explores the concept of Vivir Bien as the fundamental goal of the Bolivian Constitution 
and hence of the Bolivian state. In order to support this argument, the preamble as well as articles 
8 and 9 of the Constitution are examined. The preamble sets the tone for the rest of the Bolivian 
Constitution by saying that a new state based on the concept of Vivir Bien is to be created, while 
article 8 stipulates the ethical and moral principles of that state. Finally, article 9 describes the 
essential purposes and objective of this new state whose main goal is attaining Vivir Bien. 
In Section 4.3, I examine how the concept of Vivir Bien has been translated into a set of 
constitutional principles to enable its practical application in the context of the new Bolivian state. 
For my analysis I propose four main principles that are discussed thorough the Chapter. These 
principles are: the plurinational and communitarian state, pluralism, interculturality, and 
alternative to development. Once again, statutory analysis is used to identify and discuss the 
constitutional articles that exemplify how these principles have been structured for the 
implementation of the concept of Vivir Bien as the fundamental goal of the Bolivian Constitution. 
The application and interpretation of these four principles and the concept of Vivir Bien are further 
tested in Chapter 5. In this Chapter, I apply case law analysis to the study of Plurinational 
Constitutional Judgment 0300/2012 in order to assess how the Plurinational Constitutional Court 
                                                          
81 I note that legislation cited is mentioned by article number with no page included in accordance with the rules of 
legal citation contained in the Australian Guide to Legal Citation (3rd ed) as per rules 3.2 and 3.3. 
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of Bolivia as the ultimate interpreter of the Bolivian Constitution has construed the concept of 
Vivir Bien and, the four principles of Vivir Bien, in practice.  
4.2 The concept of Vivir Bien as the fundamental goal of the 2009 
Bolivian Constitution  
In this section I justify my assertion that the Bolivian Constitution sets down the concept of Vivir 
Bien as the key purpose of the new Bolivian state.  
4.2.1 The preamble: envisioning the new Bolivia  
The concept of Vivir Bien is present right from the beginning of the Bolivian Constitution, in its 
preamble. The preamble in a constitution is a short introductory statement providing a general idea 
of the content of the constitutional text. The preamble fulfils an important mission within the 
Bolivian Constitution: it reflects the constitutional understanding of the framers and “its terms 
have far-reaching social effects” (Orgad, 2010, p.715). This preamble sets down the basic structure 
of the concept of Vivir Bien and its faith on the ability of the Constitution to provide the legal 
framework for a fairer and more egalitarian country. 
The preamble contains seven paragraphs. From the second paragraph, it announces that “We, the 
Bolivian people, of plural composition […] construct a new State”. The third paragraph describes 
the central goal of this new state as the search for Vivir Bien: “where the search for the Vivir Bien 
predominates”. It follows that this “new state” that Bolivian people of plural composition intend 
to construct is based: 
 
on respect and equality for all, on principles of sovereignty, dignity, interdependence, solidarity, 
harmony, and equity in the distribution and redistribution of the social wealth, where the search 
for Vivir Bien predominates; based on respect for the economic, social, juridical, political and 
cultural pluralism of the inhabitants of this land; and on collective coexistence with access to water, 
work, education, health and housing for all. (Preamble, paragraph 3, emphasis added). 
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This third paragraph of the preamble lists the core principles of the concept of Vivir Bien, which 
matches the findings of the literature review presented in Chapter 2 of this thesis: integrality, 
complementarity, relationality and reciprocity/solidarity (section 2.5.1 to 2.5.4-Chapter 2).These 
principles appear in the 3 paragraph of the preamble as the constitutional principles of 
interdependence, solidarity, harmony, dignity and respect for the pluralism of the inhabitants of 
Bolivia and their collective coexistence . These four principles are the background to the main goal 
of Vivir Bien, which is to maintain an ongoing harmonious and balanced coexistence between all 
the communities that inhabit Mother Earth (section 2.5.5-Chapter 2). The statutory analysis 
undertaken in this Chapter4 proposes a further set of four constitutional principles created to 
facilitate the material implementation of the concept of Vivir Bien as a decolonising legal project. 
The preamble concludes by declaring: “We found Bolivia anew”. A general reading of the whole 
preamble indicates that the Bolivian people of plural composition “through the Constituent 
Assembly and with power originating from the people” have amended the Constitution with the 
objective of building a new kind of state in search of Vivir Bien. This new state aims to ensure 
harmonious and balanced communitarian coexistence with access to water, work, education, 
health, and housing for all.82 This is important because it follows the evolution from the liberal 
state of the 19th century, through the social state under the rule of law (estado social de derecho) 
of the 20th century, towards the construction of the plurinational and communitarian state of the 
21st century. The aspiration of this plurinational and communitarian state is to bring together the 
more valuable elements of these three models to this new model of state proposed by the Bolivian 
Constitution and based on Vivir Bien. 
Since the purpose of founding the state anew is to achieve Vivir Bien, it is worth examining the 
articles of the Constitution that set down the principles and values of this new state, as well as its 
role in facilitating and furthering the attainment of Vivir Bien as a decolonising legal project.  
                                                          
82 Political Constitution of the Plurinational State of Bolivia (2009): preamble – paragraph 4. 
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4.2.2 The concept of Vivir Bien as the guiding principle of the Bolivian 
Constitution: article 8 and the Bolivian plural society 
In terms of defining Vivir Bien, article 8 is undoubtedly the most important because it spells out 
the concept. It is primarily in this article that Vivir Bien is incorporated into the constitutional text. 
In article 8, Vivir Bien is defined as the ethical, moral principle of the plural society.83 Article 8 (I) 
provides that: 
 
The State adopts and promotes the following as ethical, moral principles of the plural society: ama 
qhilla, ama llulla, ama suwa (do not be lazy, do not be a liar or a thief), suma qamaña (live well), 
ñandereko (live harmoniously), teko kavi (good life), ivi maraei (land without evil) and qhapaj ñan 
(noble path or life). 
 
Article 8 (I) lists other ethical and moral principles: ama qhilla, ama lulla and ama suwa (do not 
be lazy, do not be a liar or a thief). They embody precolonial ethical and moral principles of the 
indigenous nations in the Andes (Blanco Mollo, 2015). Listing these three ethical principles as the 
principles of plural society is one of several instances where the Bolivian Constitution recognises 
that the state must adopt and promote plural sources of ethical and moral principles. Keeping in 
mind this study focuses on the concept of Suma Qamaña (Vivir Bien), it is worth noting that article 
8 (I) mentions other versions of the concept that are representative of the cosmovisions of several 
indigenous peoples in the Andean, Amazonian and Chaco regions of Bolivia. Fernández, Dávila 
Urquidi and Huertas Fuscaldo (2013) observe this is also an example of linguistic pluralism.  
Article 8 (II) goes further by defining the Bolivian State as based on: 
 
  
                                                          
83 Vivir Bien is expressly mentioned in other three articles, which deal with more concrete arrangements regarding 
education and the economic organisation of the Bolivian state. These are article 80 (I) & (II) (education), and articles 
306 (I) & (III) (plural economy) as well as article 313 (state’s economic organisation): Political Constitution of the 
Plurinational State of Bolivia (2009). 
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the values of unity, equality, inclusion, dignity, liberty, solidarity, reciprocity, respect, 
interdependence, harmony, transparency, equilibrium, equality of opportunity, social and gender 
equality in participation, common welfare, responsibility, social justice, distribution and 
redistribution of the social wealth and assets for Vivir Bien. 
 
Article 8(II) articulates Western modern liberal values such as equality, dignity, and liberty 
alongside indigenous values like harmony, equilibrium, interdependence, reciprocity, etc. Both 
Western modern liberal values and indigenous values listed here mirroring the ones in paragraph 
3 of the preamble. 
I note that while the first section of article 8 refers to the ethical and moral principles of the plural 
society to be adopted and promoted by the state, the second section of article 8 defines the values 
that make up the state itself. Articulating the principles and values of the state in the Constitution 
is a strategy to ensure that delivering Vivir Bien remains a key goal of the state, regardless of 
changes in the political agenda or the legislative landscape. In other words, as Alanes Orellana 
(2015) explains, the concept of Vivir Bien symbolises the highest aspiration of the Bolivian society, 
and it also sets the guiding lines for achieving that aim through the structures and essential purposes 
of the new state.  
Mendoza Escalante (2000) defines principles as the most general and fundamental norms of any 
constitutional system. Principles have the purpose of determining the essential characteristics of 
the political organisation as well as steering the goals of the state. On the other hand, Rivera 
Santiváñez (2007) observes that constitutional values are the supreme ideals of a community. They 
represent the guidelines to be followed by the legal system and must be incorporated as the ultimate 
objective of the social, economic and political structure. Express inclusion of indigenous’ 
principles and values addresses long standing claims from indigenous peoples that the Bolivian 
state had been historically structured to exclude them. Furthermore, it has precluded them from 
accessing state’s benefit, for example; essential services such as water, work, education, health, 
and housing. For this reason, Clavero (2010a & 2010b) argues that since independence in the early 
19th century, the Bolivian state was organised to ensure continuity of control by elite minorities 
over indigenous peoples. This continuity of the colonial difference, post-independence, is 
explained by Santos (2016) as the consequence of: 
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a system of naturalising differences in such a way that the hierarchies that justify domination, 
oppression, and so on are considered the product of the inferiority of certain peoples and not 
the cause of their so-called inferiority. Their inferiority is ‘natural’, and because it is natural, 
they ‘have’ to be treated accordingly; that is, they must be dominated. (p.18) 
 
Pinto Quintanilla (2010) defines this as the “constitutionalisation of exclusion” (p.57) that denied 
indigenous peoples citizenship’s rights and catalogued them as lacking legal capacity (incapaces), 
in the same category as minors and women.84 Later on, constitutional attempts to incorporate the 
principle of difference and distributive justice aimed to achieve equality, at least formally, in the 
enjoyment of rights by “vulnerable groups”. These reforms were still within the context of modern 
liberal constitutions (García Yapur, 2010 & 2014). This approach sought at its best to “protect” 
the difference and at its worst to “assimilate” it. This is because the practices and knowledge of 
these “protected” groups were never considered on par with Western practices and knowledges 
(Santos, 2010). Similar assessment was bestowed upon their political, social and legal systems, 
their culture and their territories.  
The first section of article 8 seeks to remedy this imbalance by incorporating within the state a 
myriad indigenous ethical and moral principles. Also, as I have mentioned earlier, the second 
section of article 8 of the Bolivian Constitution lists the values that are the supreme ideals of the 
community. Here, I also observe an intersection between Western and indigenous values – the 
concept of Vivir Bien is the prime example of this intersection. In this way, article 8 achieves the 
double objective of strengthening indigenous elements among the principles guiding the new 
Bolivian state, while combining values from two separate paradigms, all in the interest of 
achieving a balanced and harmonious coexistence between all communities inhabiting Mother 
Earth as predicated by Vivir Bien. Santos (2010) describes this process as indicative of the 
emergence of a novel debate between civilisations that questions the claim to universality and 
individualism embedded within traditional model of modern liberal constitutions.  
                                                          
84 For example, article 14 of the first Bolivian Constitution (1825) provided that the requirement to be a Bolivian 
citizen were: to be Bolivian, married or older than 21 years, to be able to write and read, to have an employment, trade, 
to practice a science or art. Domestic servants were excluded from citizenship. 
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As Delgado Burgoa (2010) observes, Vivir Bien is a philosophy that advocates for a way of life 
described in the languages of indigenous peoples in Bolivia’s high and lowlands. Vivir Bien looks 
at the past, lives in the present, and plans as a future of a life in plenitude. It follows qhapaj ñan 
(noble road)85 towards the gathering of all communities to return to Pachakuti, translated as “the 
return of the land” (p.45). Having articulated some of this profound philosophic content, the 
Bolivian Constitution sets down the essential functions and purposes of the new Bolivian state in 
article 9.  
4.2.3 Essential purposes and functions of the Bolivian State in the pursuit of 
Vivir Bien: Article 9 
Article 9 supplements the previous article by listing six essential purposes and functions of the 
Bolivian state.86 Although the article does not expressly state the concept of Vivir Bien, I argue 
that it covers the recurrent themes of Vivir Bien that I have described in relation to the literature, 
the Constitution and ordinary legislation examined in this study. Article 9(1)87 begins by saying 
that “the following are essential purposes and functions of the State, in addition to those established 
in the Constitution and the law”: 
 
To construct a just and harmonious society, built on decolonisation, without discrimination or 
exploitation, with full social justice, in order to strengthen the Pluri-National identities.  
 
This sums up the underlying elements of the concept of Vivir Bien as the building blocks of a just 
and harmonious society. It also emphasises the notion that Vivir Bien is first and foremost a 
decolonising project (section 2.3-Chapter 2). The reference to discrimination and exploitation 
addresses the historical demands of indigenous peoples, as well as Afro-Bolivian communities. 
                                                          
85 This expression is mentioned in article 8 of the Political Constitution of the Plurinational State of Bolivia (2009). 
86 The opening paragraph of article 9 stipulates that these essential purposes and functions are in addition to those 
established in the Constitution and the law: Political Constitution of the Plurinational State of Bolivia (2009). This is 
a usual technique in legal drafting, which allows for the article to be further interpreted to incorporate novel purposes 
and functions without the need for constitutional reform. It is also designed to ensure the constitutional text has a 
degree of permanence and adaptability to changing social circumstances. 
87 Political Constitution of the Plurinational State of Bolivia (2009). 
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This section of article 9 concludes with “a call for full social justice to strengthen the plurinational 
identities (las identidades plurinacionales)”. 
The concept of social justice is not defined in the Bolivian Constitution, which is not unusual 
because constitutional texts rarely provide lengthy definitions of terms. An approximation to the 
meaning of the concept of social justice can be gleaned from article 4 (13) of Act 300:88  
 
The plurinational state of Bolivia has as its purpose the construction of a just, equal and solidary 
society without material, social and spiritual poverty, which means that all of the Bolivian people 
have the economic capabilities, conditions, means and income necessary to satisfy their material, 
social and affective needs within the framework of respect towards economic, social, juridical, 
political and cultural plurality for the full realisation of the purpose of Vivir Bien.  
 
Reading article 9 of the Bolivian Constitution alongside article 4 (13) of Act 300, it becomes clear 
that full social justice requires eliminating inequality – particularly in the economic arena – and 
creating a framework of respect for the plurality of the Bolivian people. This is then expected to 
contribute to strengthening the country’s plurinational identities, in this case, indigenous and Afro-
Bolivian plural identities as per articles 30 to 32 of the Constitution. This is a recurring theme 
within the Bolivian Constitution, and other laws that articulate the concept of Vivir Bien. I have 
established earlier in this study (section 2.5.5-Chapter 2) that the aim of Vivir Bien is to achieve a 
balanced and harmonious coexistence between all the communities that inhabit Mother Earth. It is 
interesting to observe that one of the most relevant pieces of legislation that articulates the concept 
of Vivir Bien also aims to address historical inequality suffered by indigenous peoples in Bolivia. 
The argument is that historical injustice has contributed to a contentious and imbalanced 
coexistence between human beings in what indigenous authors have described as Vivir Mal (Bad 
Living) (section 2.4.2-Chapter 2).  
Section 2 of article 989 of the Bolivian Constitution expands on the concept of full social justice 
by stating that another essential purpose of the state is: 
                                                          
88 Act 300 - Framework Law of Mother Earth and Integral Development for Living Well (2012). 
89 Political Constitution of the Plurinational State of Bolivia (2009). 
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To guarantee the welfare, development, security and protection, and equal dignity of individuals, 
nations, peoples and communities.90  
 
Modern liberal constitutions had traditionally focused on protecting a legal identity based upon 
the individual citizen (Noguera Fernández, 2008). The Bolivian Constitution, on the other hand, 
emphasises collective as well as individual rights, with article 9 incorporating indigenous 
communitarian aspects of the Bolivian society into the constitutional text. Article 9 (2) concludes 
with the imposition on the Bolivian state of the duty to “promote mutual respect and intra cultural, 
inter-cultural and plural language dialogue” to foster balanced and harmonious coexistence 
between all communities inhabiting Mother Earth as predicated by Vivir Bien. The requirement in 
the last sentence of article 9 (2) is supported by the provisions of Article 5 of the Bolivian 
Constitution. Article 5 (I)91 stablishes Spanish as well as other 36 listed indigenous languages as 
the state’s official languages. Article 5 (II)92 makes it “compulsory for the plurinational 
government and the departmental governments to use at least two official languages in their 
official communications”. In other words, the use of a wide range of indigenous languages as well 
as Spanish has become a constitutional requirement applicable to any interaction between public 
servants at all levels, and between public servants and the general public. Indigenous peoples are 
not only part of this plurinational and communitarian state, but there is a constitutional requirement 
that their engagement with the state’s authorities regarding matters affecting them shall be 
conducted in their own language. 
Article 9 (3)93 lists a third essential purpose of the state: 
 
To reaffirm and strengthen the unity of the country while preserving the Plurinational diversity as 
historic and human heritage.  
 
                                                          
90 Political Constitution of the Plurinational State of Bolivia (2009): article 9 (II)). 
91 Political Constitution of the Plurinational State of Bolivia (2009). 
92 Political Constitution of the Plurinational State of Bolivia (2009). 
93 Political Constitution of the Plurinational State of Bolivia (2009). 
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Simultaneously strengthening unity and diversity also requires reaching a harmonious balance 
between indigenous peoples’ demands for autonomy over their territories- and the natural 
resources they consider part of them, and the preservation of Bolivia’s territorial integrity and 
unity. As expressed by the minority report94 of the commission Visión de País during the 
Constituent Assembly, the fundamental strength of the Bolivian state must be based on recognising 
the plural and diverse character of its population, territory and government. It is in this plurality 
and diversity that the unity of the Bolivian state rests.95 
Article 9 (4)96 sets down another essential function of the state: 
 
To guarantee the fulfilment of the principles, values, rights and duties recognised and consecrated 
in this Constitution. 
 
The use of terms like “principles” and “values” in the first part of this section refers back to the 
principles of the plural society listed in article 8, sections (I)97 and (II).98 Article 8 lists values 
typically associated with more recent modern liberal constitutions (e.g., dignity, liberty, equality), 
alongside indigenous values (e.g., reciprocity, interdependence, harmony, equilibrium). This is not 
to say that each of these values belong exclusively to Western or indigenous peoples. The point 
that I am making here relates to the idea of harmonious and balanced coexistence between all 
communities inhabiting Mother Earth, as proposed by the concept of Vivir Bien. The need for 
harmonious balance extends to the harmonious and balanced intersection between Western-based 
and indigenous-based legal principles and values within the constitutional text. In my opinion, 
article 9 (4) is as an example of such engagement. The second part of section 4 follows a more 
                                                          
94 Minority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1, p.83. 
95 Majority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1, p. 67 
96 Political Constitution of the Plurinational State of Bolivia (2009). 
97 Political Constitution of the Plurinational State of Bolivia (2009). 
98 Political Constitution of the Plurinational State of Bolivia (2009). 
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traditional path and uses terms such as rights and duties,99 the language of modern liberal 
constitutionalism. Prada Alcoreza (2008) treats this combination of evolving modern liberal rights 
and indigenous demands as indicative of a constitutional shift. The passages of the Constitution 
most influenced by modern liberal traditions incorporate four generations of rights (e.g., 
individual, social, collective, and environmental) in their most advanced forms. At the same time, 
indigenous demands led to the incorporation of a generous catalogue of specific indigenous rights, 
particularly in article 30 (section 4.3.1.1-Chapter 4).100  
Regarding the duty of the state to ensure the fulfilment of rights consecrated in the Constitution,101 
it is also worth noting that article 14 (III)102 provides that “the free and effective exercise of all the 
rights contained in the Constitution is guaranteed by the State to every human being and to all 
collectives, without discrimination”. Romero Bonífaz (2008 & 2010) observes that this constitutes 
a novel aspect of the Bolivian Constitution. The reason being that the Bolivian Constitution gives 
equal hierarchy to traditional modern liberal individual rights (e.g., inherent human dignity),103 as 
well as indigenous collective rights (e.g., collective ownership of the intellectual property in their 
knowledge, sciences and learning, as well as to its evaluation, use , promotion and 
development).104 Furthermore, article 13 (I)105 defines both sets of rights as “fundamental, 
indivisible and interdependent rights, imposing on the state the duty to promote, protect and respect 
them”. 
Continuing with this detailed account of article 9 of the Bolivian Constitution, I turn now to section 
(5)106, which stipulates that: 
 
                                                          
99 Article 9 is not the only section of the Constitution listing citizens’ rights and duties. There is a lengthy range of 
rights incorporated in the Constitution under Title II - Fundamental Rights and Guarantees (articles 13 to 108). The 
duties are listed in a more synthetic fashion in Title III - Duties (Article 108). 
100 Some examples include: the right to cultural identity (30 (II) (2)); the right to self-determination and territoriality 
(30 (II) (4)); and the right to the collective ownership of land and territories (30 (II) (6)): Political Constitution of the 
Plurinational State of Bolivia (2009).  
101 Political Constitution of the Plurinational State of Bolivia (2009): Article 9 (4). 
102 Political Constitution of the Plurinational State of Bolivia (2009). 
103 Political Constitution of the Plurinational State of Bolivia (2009): article 13(III). 
104 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (10). 
105 Political Constitution of the Plurinational State of Bolivia (2009). 
106 Political Constitution of the Plurinational State of Bolivia (2009): article 9 (5). 
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the State must guarantee universal access to education, health and work.  
 
This section reaffirms the third paragraph of the preamble, where the search for Vivir Bien is 
designated as the main purpose of the Bolivian state. Furthermore, it is based on respect for 
pluralism and a collective coexistence with access to water,107 work, education, health and housing 
for all. Access to health, education and housing are also listed as fundamental rights in the Bolivian 
Constitution.108 Article 30 (II) (13)109 specifically grants nations and rural native indigenous 
peoples (naciones y pueblos indígenas originarios campesinos)110 (indigenous peoples) “the right 
to universal and free health care that respects their worldviews and traditional practices”. Similarly, 
article 30 (II) (9) provides that “their traditional medicine must be valued, respected and 
promoted”. 
Article 9 (6) stipulates that another essential function of the state is: 
 
To promote and guarantee the responsible and planned use of natural resources, and to stimulate 
their industrialisation through the development and strengthening of the productive base in its 
different dimensions and levels, as well as to preserve the environment for the welfare of present 
and future generations. 
 
This definition paraphrases the definition of sustainable development111 as per the Brundtland 
report of 1987.112 I note that this section of article 9 adopts a vocabulary that strongly resonates 
                                                          
107 The preamble also mentions water but the right to water appears listed in Article 16 as one of the fundamental 
rights granted by the Constitution. This reference to water is included in response to the protests to the privatisation 
of water supply that culminated in the Cochabamba Water Wars between 1999 and 2000 (Assies, 2003). Article 4 
(10) of Act 300 reinforces this character by defining the right to water as indispensable and fundamental for the 
conservation of life components, zones and systems of Mother Earth, human consumption and to secure food 
sovereignty. 
108 Political Constitution of the Plurinational State of Bolivia (2009): articles 17, 18 and 19.  
109 Political Constitution of the Plurinational State of Bolivia (2009). 
110 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (I). 
111 The term “sustainable development was coined in the paper titled Our Common Future (1987), released by 
the Brundtland Commission. Sustainable Development is the kind of development that meets the needs of the present 
without compromising the ability of future generations to meet their own needs” (p.16). 
112 The UN World Commission on Environment and Development, chaired by former Norwegian Prime Minister Gro 
Harlem Brundtland, alerted the world, over 30 years ago, to “the urgency of making progress towards economic 
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with Western notions of sustainable development. It describes the exploitation of natural resources 
to develop and strengthen the productive base. It does not mention sacred Mother Earth or even 
integral development for Vivir Bien as per the definition in article 5 (3) of Act 300.113 Article 9 
(6)114 of the Bolivian Constitution talks about “the promotion and guarantee of the responsible and 
planned use of natural resources and the stimulation of their industrialisation through the 
development and strengthening of the productive base”. This is seemingly a long way away from 
the allusion to “sacred Mother Earth” in paragraph 1 of the preamble or to “the strength of our 
Pachamama” in the sixth one. 
To conclude, article 9 provides a detailed and specific list of what are the essential purposes and 
functions of the state in order to achieve Vivir Bien as the ultimate state and societal goal. The need 
to protect the plural society is a key value of the Bolivian state, which it realises by ensuring the 
list of essential purposes described in article 9 of the Constitution. Some of the issues discussed in 
Chapter 5 are already visible here, particularly in the contrast between indigenous peoples’ 
understanding of Mother Earth’s communities as encompassing their territories and natural 
resources and Western Modernity’s view of nature turned by “the epistemologies of the [Global] 
North into an infinitely available resource, without any other inner logic but that of being exploited 
to its exhaustion” (Santos, 2016, p.19). To complicate matters further, these contrasting positions 
are often formulated into a seemingly irreconcilable choice between eradication of poverty as a 
mechanism to construct a fairer society and the balancing of two very different cosmovisions in 
terms of the preservation of the territory in which that same society coexist.  
In the next section I investigate the principles underlying the new Bolivian state and its quest to 
realise Vivir Bien. These principles are the constitutional mechanisms provided by the Bolivian 
Constitution to materialise the paradigm of Vivir Bien as a decolonising legal project. These 
principles combine Western modern liberal elements with indigenous contributions. I argue that 
this intersection between non-Western and Western-based constitutional principles is one of the 
main features of this novel and hybrid constitutional text.  
                                                          
development that could be sustained without depleting natural resources or harming the environment.” (Borowyn, 
2013, p.i). 
113 Act No 300 - Framework Law of Mother Earth and Integral Development for Living Well (2012). 
114 Political Constitution of the Plurinational State of Bolivia (2009). 
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4.3 The constitutional implementation of Vivir Bien: introducing 
the four constitutional principles of Vivir Bien  
In this section, I analyse how Vivir Bien as a decolonising legal project has been incorporating into 
the constitutional text as four constitutional principles. I argue that these principles are 
incorporated into the Bolivian Constitution as the means to materialise the principles, values, rights 
enumerated in article 8115, and at the same time provide the Bolivian state with the legal 
instruments to achieve its essential functions and purposes as stipulated in article 9. The principles 
to be discussed are: 
1. The plurinational and communitarian state; 
2. Pluralism; 
3. Interculturality; and 
4. Alternative to development. 
4.3.1 First principle: Plurinational and communitarian state 
Paragraph 4 of the preamble announces that the Bolivian people “take on the historic challenge of 
collectively constructing a Unified Social State of Plurinational Communitarian Law”. This 
declaration is followed by Part I of the Bolivian Constitution (section 3.7.1-Chapter 3), which sets 
out the fundamental bases of the new Bolivian State. Article 1116 provides that the new model of 
State to be adopted is a: 
  
                                                          
115 Political Constitution of the Plurinational State of Bolivia (2009). 
116 Political Constitution of the Plurinational State of Bolivia (2009). 
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Unitary Social State of Pluri-National Communitarian Law (Estado Unitario Social de Derecho 
Plurinacional Comunitario) that is free, independent, sovereign, democratic, inter-cultural, 
decentralised and with autonomies. Bolivia is founded on plurality and on political, economic, 
juridical, cultural and linguistic pluralism in the integration process of the country. 
 
Firstly, Chivi Vargas (2010) notes that article 1 of the Constitution summarises the agenda for the 
new Bolivian state of the 21st century, defines its institutional map as well as its territorial and 
economic structures. Pinto Quintanilla (2010) remarks that while the idea of a unitary and social 
state of law acknowledges the country’s liberal and republican inheritance, the concept of 
plurinational and communitarian state acknowledges and incorporates indigenous and Afro-
Bolivian peoples’ perspectives. Vega Camacho (2011) explains that this plurinational state 
represents the collective demands of both indigenous peoples, Afro-Bolivian communities and 
social movements. According to Romero Bonífaz (2008 & 2010) this classification of the state in 
article 1 merges three areas of Bolivia’s social reality: the liberal, the communitarian, and the 
regional. The liberal is represented by the adoption of a unified state with one centre of political 
power (as opposed to the liberal federal model that recognises the existence of several states 
grouped as a federation). Rivera Santiváñez (2008) observes that as the Bolivian Constitution 
contemplates the possible existence of indigenous nations, a federal structure organised around 
associated nations would have been more adequate and consistent with the notion of 
plurinationality rather than the adopted unified (unitarian) state.  
Secondly, the social state of law (estado social de derecho) organises public power using a modern 
liberal model. The division of government functions into different branches and citizens’ right to 
elect their representatives by individual vote are examples of how modern liberal concepts have 
influenced the organisation of the Bolivian state. Regarding constitutional rights, Noguera 
Fernández (2008) says that the traditional modern liberal “rule of law” regards social rights as 
secondary to civil rights. Social rights are regarded as optional, supplementary instruments that 
may be deployed at the “discretion” of the state to assist vulnerable individuals or groups. Social 
rights are usually not given any legal guarantees or mechanisms to ensure their material 
implementation. On the other hand, the new social state of law created in article 1 of the Bolivian 
Constitution elevates the status of social rights such as housing, health and education from 
complementary and optional rights to constitutional social rights that impose on the state a duty to 
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ensure their fulfilment.117 Noguera Fernández (2008) describes this shift of the universalisation of 
social wellbeing as the sacred and inviolable right of every person, thus creating a public 
commitment for society as well as an institutional duty for the Bolivian state to make these social 
rights effective. This conceptualisation of the rule of law as one where public policies and 
economic management aim to achieve greater social justice and to increase individual and 
collective welfare is also present in the minority report published by the Constituent Assembly’s 
commission Visión de País.118 
Thirdly, article 1 of the Constitution describes the Bolivian state as plurinational and 
communitarian. This means that within the broader structure of Bolivia as a single nation, the 
plurality of indigenous cosmovisions is incorporated based on their cultural identity. The majority 
report of the commission Visión de País of the Constituent Assembly explains that the new 
Bolivian state is plurinational because its national identity is culturally diverse rather than 
monocultural. Walsh (2008) notes that this departure, from the dominant concept of one nation-
one culture, does not seek to destroy the unity of the country but to introduce the concept of 
Plurinational as a more adequate medium for the unity and integration of the new state. Prior 
iterations of the state firmly embodied the modern and liberal model. This is because the state 
imposed Western culture while debilitating and marginalising indigenous cultures, as well as their 
social, political and legal systems.119 The liberal and monocultural model of state had been based 
on the individual rights of individual citizens. Since the 19th century, the modern liberal nation- 
state had imposed political and administrative structures that broke the traditional territorial unities 
of indigenous peoples, weakening the exercise of their self-determination and their control over 
their land and natural resources.120 The current Bolivian Constitution adopts a different approach, 
seeking to acknowledge indigenous peoples, for example by encouraging their collective 
participation in the organs and institutions of the plurinational and communitarian state.121  
                                                          
117 See for example the discussion of article 9 (2) & (5) in section 4.2.3 of this Chapter. 
118 Political Constitution of the Plurinational State of Bolivia (2009): also mentioned in article 9 (1) & (4) discussed 
in section 4.2.3 of this Chapter. 
119 Majority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1, p. 
66. 
120 Majority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1, p. 66 
121 Political Constitution of the Plurinational State of Bolivia (2009): article 30(II) (18). 
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The above changes constitute an example of the introduction of decolonial elements into the 
Bolivian Constitution. This is because, in the past, the imposition of a monocultural and 
homogenous “modern” Western identity over indigenous peoples and Afro-Bolivian communities 
was a key objective of the modern liberal nation- state. Contrary to this trend, in the new Bolivian 
Constitution, the economic, social, judicial and political organisation acknowledges and 
incorporates indigenous peoples as well as Afro-Bolivian communities and intercultural groups, 
both in urban and rural areas.122 Furthermore, strengthening and reaffirming plurinational identities 
is expressly listed as one of the essential purposes and functions of the new Bolivian state.123 
Romero Bonífaz (2010) describes this as “a pact between equals that configures a symmetric 
system” (p.27). This is different to past experiences that delivered asymmetric systems between 
unequal parties. 
A second step in this process of founding the state anew as a plurinational and communitarian state 
is what Rivera Santiváñez (2008) defines as the “institutional recognition of the participative force 
of social collectives”. In the opinion of this author, the communitarian aspects of the Bolivian state 
do not refer to the dualism of individualism versus collectivism, but to an understanding of the 
individual not as an isolated unity but as part of a community as per indigenous cosmovisions. 
Vega Camacho (2011) also comments that this communitarian contribution disrupts Western 
modern liberal binary division between the private (individual) and the public (state) in terms, for 
example, of property rights or institutions. This is because the communitarian aspect introduces a 
third element into this dichotomy that positions property rights or institutions as neither public nor 
private but as communitarian. This is yet another consequence of the constitutional requirement of 
reaffirming and strengthening plurinational identities.124 The majority report of the commission 
Visión de País explains that the new Bolivian state is communitarian for the following reasons: 
  
                                                          
122 Majority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1, p..67. 
123Political Constitution of the Plurinational State of Bolivia (2009): Article 9 (3) as discussed in section 4.2.3 of this 
Chapter. 
124 Political Constitution of the Plurinational State of Bolivia (2009): article 9 (3). 
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The Bolivian community is economically, politically, socially and culturally diverse; it vindicates 
corporative and associative community forms and strategies of social organisation based on the 
principles of solidarity, reciprocity, democracy, complementarity and equitable distribution of 
social product for Vivir Bien; and it is formed by different forms of communitarian existence in the 
rural and urban context. These communities are also regional and local. (p.67)125 
 
Another step towards the implementation of this plurinational and communitarian state is related 
to the treatment of land and territory within the Bolivian Constitution. Land and territory are 
essential elements for indigenous communities, with paragraph 2 of the preamble expressly 
mentioning “their struggles for land and territory”. In response to that, the Bolivian Constitution 
transforms the central state into a decentralised state with autonomous communities.126 Romero 
Bonífaz (2010) observes that this definition of the state adopts the form of territorial entities that 
are autonomous and based on, firstly, the pre-colonial existence of the indigenous nations and 
peoples -- as announced in the preamble, as well as the decentralisation of the executive, legislative 
and judicial functions of the state. The author also warns that although this recognises indigenous 
peoples and nations as communities and grants them communitarian rights to self-governance, it 
does not amount to legislating to re-establish their original pre-colonial territories. Furthermore, 
Romero Bonífaz (2010) qualifies this constitutional concession by saying that the concept of self-
determination is subsumed within the concept of indigenous autonomies, consistent with 
international treaties.127 This simply means that indigenous peoples can gain a certain degree of 
autonomy but rules out the possibility of secession from Bolivia. This emphasis on preserving the 
territorial unity of the country also appears in paragraph 5 of the preamble: 
 
We, women and men, through the Constituent Assembly […] demonstrate our commitment to the 
unity and integrity of the country. 
 
                                                          
125 Majority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1, p.68. 
126 A detailed study of the current territorial organisation of the Bolivian state is outside the scope of this thesis.  
127 United Nations Declaration on the Rights of Indigenous Peoples (2007). 
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Along similar lines, article 1128 begins with a mention of Bolivia as a single, unified state. 
Furthermore, the majority report of the commission Visión of País defined the new Bolivian state 
as unified because: 
 
It upholds the territorial integrity of the country, is indissoluble and indivisible, preserves unity 
between Bolivian people and respect economic, political, social and cultural diversity. (p.67)129  
 
It is worth noting that while the first word defining the new model of the state is unified, concepts 
such as decentralisation and autonomy are introduced later, in the part of the article that defines 
the essential characteristics that constitute of the new model of state rather than defining what the 
state is. This suggests that the intention of the Constituent Assembly was to ensure the preservation 
of the geographical unity of the state following the enactment of the new Constitution (section 
4.3.1- this Chapter). 
The provisions of article 1 in reference to the unity of the country are complemented by article 2. 
This article is concerned with “ensuring indigenous peoples’ communitarian rights in accordance 
with the Bolivian Constitution and the law”. However, the article also mentions that the 
“communitarian rights granted are not unfettered and they can only be exercised within the 
framework of the unified Bolivian state”. 
Article 3130 also reinforces this idea of a unified Bolivian state by stipulating that “the Bolivian 
nation is formed by all Bolivians, native indigenous nations and peoples, and inter-cultural and 
Afro-Bolivian communities”. The article concludes by stating that “all these communities, 
together, constitute the Bolivian people”.131  
                                                          
128 Political Constitution of the Plurinational State of Bolivia (2009). 
129 Majority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1, p.67. 
130 Political Constitution of the Plurinational State of Bolivia (2009). 
131 Any mention to the Bolivian people in this thesis is to be understood as including the groups mentioned in article 
3 of the Political Constitution of the Plurinational State of Bolivia (2009). 
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Articles 1132, 2133 and 3134 of the Bolivian Constitution are most relevant because they set up the 
model of the state oriented towards achieving the Vivir Bien. While the concept of a single rule of 
law (estado de derecho) reflects upon modern liberal ideas, the addition of plurinational and 
communitarian notions introduces indigenous elements to the model of the new Bolivian state. In 
relation of the concept of Vivir Bien, this is important for two reasons. First, as a constitutional 
mechanism for advancing Vivir Bien as a decolonising legal project, this plurinational state 
acknowledges the plural composition of Bolivia and therefore, moves away from the modern 
liberal tradition of one nation – one culture. Second, the relevance given to the communitarian 
aspect also departs from modern liberal constitutions’ focus on the individual citizen of this 
monocultural nation by acknowledging other forms of social interaction and organisation as well 
as of nationhood.  
The following section furthers this debate about the incorporation of indigenous rights into the 
Bolivian Constitution. The ideas of a new plurinational and communitarian state that appear in the 
Bolivian Constitution are indigenous contributions that aim to help bring about Vivir Bien. 
However, the material implementation of this plurinational and communitarian state cannot be 
achieved unless the rights of indigenous nations and peoples that have, historically conformed the 
“invisible” other side of the abyssal line (section 1.2.3-Chapter 1) are expressly incorporated and 
protected in the Constitution. Only when these indigenous nations and peoples and their 
communitarian understanding of state organisation are adequately recognised by becoming 
“legally” visible, it will be possible to move forward with the construction of this plurinational and 
communitarian state for Vivir Bien. 
4.3.1.1 Recognition of indigenous rights in the context of the plurinational and 
communitarian state: the constitutional reimagination of the “invisible other” 
The recurrent theme of indigenous peoples’ subordination that appears in the literature is also 
present in the debates of the Constitutional Assembly’s commissions, formed to draft the new 
constitutional text. For example, the majority report of the commission Visión de País (which was 
                                                          
132 Political Constitution of the Plurinational State of Bolivia (2009). 
133 Political Constitution of the Plurinational State of Bolivia (2009). 
134 Political Constitution of the Plurinational State of Bolivia (2009). 
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tasked with drafting the constitutional provisions setting the new model of the state to be 
implemented) notes that new Bolivian Constitution aims to eliminate the colonial difference 
adversely impacting indigenous nations and peoples. The purpose is to assist them in achieving a 
life in plenitude135 or Vivir Bien. According to most of the members of the commission, this 
decolonial aim requires solidarity between all the Bolivian people to ensure their unity and general 
wellbeing, as well as full access to all their rights.136 The opening paragraph of the majority report 
from the commission Visión de País reads: 
 
The indigenous nations and peoples and campesinos are facing the challenge to found Bolivia anew, 
to build a new country based on the indigenous peoples (pueblos) as communitarian subjects, 
towards the construction of the Plurinational State, and transcending the model of liberal and 
monocultural state cemented in the individual citizen. (p.66)137 
 
The minority report of that same commission echoes this view, saying that “decolonisation is an 
affirmation of our cosmovisions and life practices against individualism” (p.83).138 
From the opening paragraph of its majority report,139 the commission Visión de País acknowledges 
the leading role that indigenous peoples have been given in the process of founding Bolivia anew 
as a plurinational and communitarian state. Jonsson (2009) argues that because the modern liberal 
nation-state is a mono-cultural entity: one territory – one language – one religion), ways of life 
modelled on another framework are relentlessly suffocated or excluded (Aman, 2014 & 2015). 
These issues of historical exclusion of indigenous peoples are addressed in article 2140 of the 
Bolivian Constitution:  
                                                          
135 135  Majority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1, p.66. 
136  Majority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1, p.66. 
137  Majority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1, p.66. 
138  Minority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1. 
139 Majority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1, p.66. 
140  Political Constitution of the Plurinational State of Bolivia (2009). 
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Given the pre-colonial existence of native indigenous peoples and their ancestral control of their 
territories, their free determination, consisting of the right to autonomy, self-government, their 
culture, recognition of their institutions, and the consolidation of their territorial entities, is 
guaranteed within the framework of the unity of the State, in accordance with this Constitution and 
the law. 
 
Article 2 starts by acknowledging “the pre-colonial existence of indigenous peoples and their 
ancestral control over their territories”. This is intended to give greater weight to the rights granted 
by the Constitution, as well as consolidating claims of nationhood based on their prior existence. 
Article 2 promptly reaffirms that “the recognition of ancestral control over certain geographical 
areas is subject to the preservation of the unity of the state and in accordance with the Constitution 
and the law”.141 Without state, there are no rights – indigenous or otherwise. Furthermore, article 
30 (II) (5) reiterates that, “within the framework of unity of the new state, indigenous peoples’ 
institutions have the right to be part of its general structure”.  
The Bolivian Constitution also tackles the historical invisibility and legal subordination of 
indigenous peoples by including a specific Chapter of indigenous rights within the section that 
deals with fundamental rights and guarantees (Title II). The Bolivian Constitution closely follows 
international conventions signed by Bolivia, including Convention 169 - Concerning Indigenous 
and Tribal Peoples in Independent Countries of the International Labour Organization (1989); 
the United Nations Declaration on the Rights of Indigenous Peoples (2007); and the American 
Declaration on the Rights of Indigenous Peoples (2016). This serves a double purpose. The first 
and perhaps, most obvious one, is to remedy at a constitutional level the relegated position of 
indigenous peoples in the legal field. As Zegada (2008) observes, indigenous rights only received 
formal recognition in the 1994 Bolivian Constitution. The second purpose of listing indigenous 
peoples’ rights in the Constitution is to recognise the importance of the communitarian aspects of 
their ways of life. The implication being that the wide range of indigenous rights granted in article 
30 of the Bolivian Constitution are granted as “collective rights of the nations and rural 
(campesinos) native indigenous peoples”.142 
                                                          
141Political Constitution of the Plurinational State of Bolivia (2009): articles 2 and 30 (II) (5). 
142 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II). 
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4.3.1.2 The communitarian rights of indigenous peoples: article 30 
In this section, I discuss the specific rights granted to indigenous nations and peoples in the 
Bolivian Constitution that are most relevant to the four principles of Vivir Bien.143 Article 30(I)144 
begins by defining nations and rural (campesinos) native indigenous peoples as “every human 
collective with shared cultural identity, language, history, tradition, institutions, territory, 
cosmovisions, whose existence predates the Spanish colonial invasion”. I note that article 30 (I) 
uses stronger language than article 2.145 Here, the explicit reference to the “Spanish colonial 
invasion” in article 30 (I) contrast with the softer “pre-colonial existence” in article 2. The tone of 
the language used in article 30(I) echoes similar references in the opening paragraph of the 
preamble of the Constitution: “never knew racism until we were subjected to it during the terrible 
times of colonialism, or the anti-colonial indigenous uprising, and in independence, by the popular 
struggles of liberation […] to construct a new State in memory of our martyrs”.146 Novoa García 
(2008) interprets this reference to pre-Hispanic existence as a homage to indigenous struggles that 
lay the groundwork for the Constitution’s decolonial aim of leaving “the colonial, republican and 
neo-liberal state in the past”.147  
The depiction of indigenous peoples in article 30 (I) of the Constitution has attracted negative 
comments from Quiroga Trigo (2008), who criticises it on three accounts. Firstly, the Constitution 
incorrectly assumes that all indigenous peoples currently in Bolivia have a pre-colonial existence, 
and that they have continued to occupy the same territory as they did prior to colonisation. Second, 
the notion of rural (campesinos) people may include groups affiliated with workers unions that 
may not identify as indigenous peoples. Lastly, the definition in the Constitution does not address 
the reality of urban indigenous peoples. Non-indigenous campesinos and urban indigenous people 
do not seem to be covered by the definition in article 30 (I) of the Constitution (unless they fit the 
category of intercultural groups included in article 3).148 For Quiroga Trigo (2008) the current 
                                                          
143 Some of these rights are also re-visited as part of the discussion of the decision of the Plurinational Constitutional 
Court in Chapter 5. 
144 Political Constitution of the Plurinational State of Bolivia (2009). 
145 Political Constitution of the Plurinational State of Bolivia (2009). 
146 Political Constitution of the Plurinational State of Bolivia (2009). 
147 Political Constitution of the Plurinational State of Bolivia (2009): preamble: paragraph 4. 
148 Political Constitution of the Plurinational State of Bolivia (2009): article 3 provides that “the Bolivian nation is 
formed by all Bolivians, the native indigenous nations and peoples, and the inter-cultural and Afro-Bolivian 
communities”. The report of the commission Visión de País proposed the main corpus of this article 3. 
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definition nullifies the cultural, ethnic and social differences between these indigenous nations and 
peoples, and between them and the campesinos. In other words, in the name of diversity and 
decolonisation, the Bolivian Constitution uses the colonial technique of bringing disparate groups 
under a generic denomination and attributing common features to all of them (Quiroga Trigo, 
2008). Likewise, Novoa García (2008) notes that further legislative definition is required to clarify 
the territorial and cultural limits of the definition in article 30. 
Article 30 (II)149 provides that, “within the framework of the unity of the state and in accordance 
with the Constitution, campesinos and indigenous peoples enjoy the following collective rights”: 
“to be free”;150 “to their cultural identity, religious beliefs, spiritual knowledges, practices, customs 
and cosmovisions”;151 “to the collective ownership of land and territories”;152 “to the protection of 
their sacred places”;153 “to live in a healthy environment, with appropriate management and 
exploitation of ecosystems”;154 “to the exercise of their own political, juridical and economics 
systems”.155 Novoa García (2008) argues that the incorporation of a wide range of specific rights 
benefiting campesinos and indigenous peoples aims to address historical inequalities caused by 
institutionalised patterns of discrimination. In this sense, listing these rights in the Constitution is 
a tool of decolonisation. Novoa García (2008) further notes that, at the time the 2009 Constitution 
was enacted, almost two thirds of Bolivia’s indigenous peoples were amongst the poorest half of 
the population. He adds that, in some rural areas, as many as 72 per cent of indigenous peoples 
lives in poverty. However, Novoa García (2008) notes that these rights and policies must be 
enhanced by allowing indigenous peoples to participate in the institutions of the state (30 (II) 
(18))156 and by providing the means and access to judicial remedies in the event indigenous 
constitutional rights are breached.157  
Alarcón Mondonio (2008) argues that the scope of rights granted to indigenous peoples in article 
30 raises potential legal conflicts. For example, the possible inconsistency between the exercise of 
                                                          
149 Political Constitution of the Plurinational State of Bolivia (2009). 
150 Political Constitution of the Plurinational State of Bolivia (2009). 
151Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (3). 
152 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (6). 
153 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (7). 
154 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (10). 
155 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (14). 
156 Political Constitution of the Plurinational State of Bolivia (2009). 
157 Act 027 - Law of the Plurinational Constitutional Tribunal: article 3 (principles of Constitutional justice) 
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individual rights and collective rights, which according to this author is not clearly addressed in 
the Bolivian Constitution. In my view, Alarcón Mondonio’s opinion is based on an inaccurate 
reading of the Bolivian Constitution, which clearly tasks the Court with guaranteeing respect for 
and enforcement of constitutional rights.158 Article 178 stipulates that “the power to impart justice 
is based in the principles of interculturality and social harmony”. Furthermore, article 3 (3) of Act 
027 - Plurinational Constitutional Court lists interculturality as “one of the principles guiding 
constitutional interpretation”. Article 3 (3) 159 defines interculturality as “the recognition and 
coexistence of diversity in the exercise of individual and collective rights to achieve Vivir Bien”. 
Article 3 (5)160 refers to “social harmony as the basis for societal cohesion and a communitarian 
coexistence based on acceptance and respect for difference”. Both the Bolivian Constitution and 
Act 027 set out the workings of interpretative mechanisms to approach possible tensions between 
individual and collective rights. The Court must adopt an intercultural approach while resolving 
about the legal hierarchy between constitutional rights, laws, and the Constitution itself. An 
intercultural approach to collective rights may highlight the fact that an interpretation of two 
collective rights purely from the perspective of them versus us may respond to Western notions of 
adversarial dispute resolution but it may not reflect, accurately, indigenous understanding of 
communitarian rights and consensus. Furthermore, the requirement of interculturality is directly 
linked to the search for Vivir Bien. The Court is precluded from adopting a winner-takes-all 
approach so dear to dispute resolution in adversarial Western legal systems. Instead, the Court is 
required to decide based on an intercultural understanding of both individual and collective rights 
with the aim of achieving social harmony in the context of Vivir Bien. By foregrounding the 
collective needs of the community, the Bolivian Constitution does not seek to impose on non-
indigenous Bolivians, indigenous notions that are completely alien to them. The Bolivian 
Constitution is trying to balance two very different conceptions of legal rights within a legal 
framework that, for the first time, attempts to level the playing field. In any case, both the Bolivian 
Constitution and Act 027 guide the Court’s duty to apply interculturality to settle a dispute between 
individual and collective rights. Consequently, I respectfully submit that making the assertion that 
                                                          
158 Political Constitution of the Plurinational State of Bolivia (2009): article 196(I). 
159 Act 027 - Law of the Plurinational Constitutional Tribunal: article 3 (principles of Constitutional justice) 
160 Act 027 - Law of the Plurinational Constitutional Tribunal: 
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“there is no solution provided in the Bolivian Constitution to this issue” constitutes an unwarranted 
view and possibly still be embedded in a colonial point of view. 
Alarcón Mondonio (2008) further criticises article 30161 by saying that certain rights granted to 
indigenous peoples such as the exclusive use and exploitation of renewable resources located in 
their territories (30 (II) (17)),162 may result in a disadvantage for non-indigenous Bolivians. On 
this point too, I disagree. Firstly, I note that article 30 specifically provides that any right to use 
and exploit resources is without prejudice to the legitimate rights acquired by third parties. 
Secondly, I observe that exclusive use of natural resource does not preclude the holder of that right 
from granting permission for use and exploitation by third parties. If any grant of exclusive use 
may be at risk of being considered discriminatory, Western-based notions of private and exclusive 
property would be untenable. I think this is unlikely to be a consequence sought by the Bolivian 
Constitution or this author. Further, as Novoa García (2008) notes, exclusive land use rights can 
only be exercised in accordance with the Constitution because like every other constitutional right, 
they are indivisible and inter-dependent.163 Furthermore, the classification provided in the 
Constitution does not hierarchically place some rights over others.164 Novoa García (2008) 
concludes that recognising indigenous peoples’ rights is not incompatible with the general exercise 
of rights by non-indigenous Bolivians. While it is true that inconsistencies may arise, both the 
Bolivian Constitution and subsequent legislation set the mechanisms to re-establish their 
coexistence – much in the same way as individual and collective rights can be balanced. I note 
again that Alarcón Mondonio’s interpretation takes a reductionist approach that appears to read 
article 30 in isolation. A more accurate interpretation of the provision of exclusive land use rights 
requires looking at a whole set of rights recognised in the Bolivian Constitution. Of relevance are 
sections 15 to 20 of article 30.165 These sections recognise fundamental human rights, such as the 
right to food and water. My point here is that a more holistic interpretation of the relevant articles 
may conclude that, if those renewable resources over which exclusive use and exploitation has 
been granted are within the categories of food or water, then the collective right only provides 
                                                          
161 Political Constitution of the Plurinational State of Bolivia (2009). 
162 Political Constitution of the Plurinational State of Bolivia (2009). 
163 Political Constitution of the Plurinational State of Bolivia (2009): article 13 (I). 
164 Political Constitution of the Plurinational State of Bolivia (2009): article 13 (III). 
165 Political Constitution of the Plurinational State of Bolivia (2009). 
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further protection of an individual fundamental right. Further, if those renewable resources are a 
vital component of indigenous peoples’ way of life or cosmovisions, then the protection granted 
by article 30 (II) (17)166 is reinforced, for example, by “the protection of their practices and 
customs, and their cosmovisions” in 30 (II) (2);167 “self-determination and territoriality and the 
right to collective ownership of land and territories” in 30 (II) (4)168 and (6);169 and for “medicine 
and rituals” in 30 (II) (9).170 In concluding this section, it appears that the central issue for Alarcón 
Mondonio in terms of individual versus collective rights, or indigenous peoples’ right to exclusive 
use and exploitation of renewable resources in their territories, are not the rights themselves, but 
to whom and the way they have been granted. This is a good example of the tensions generated by 
the presence Western Modernity/Coloniality and Decoloniality elements within the constitutional 
text (section 1.3-Chapter 1). 
Article 30 (III) imposes on the state “the duty to guarantee, respect and protect the rights of 
indigenous peoples consecrated in the Constitution and the law”. Article 31 (I)171 grants 
“constitutional protection to individual and collective forms of life adopted by indigenous peoples 
at risk of extinction, in voluntary isolation or not in contact”. Furthermore, article 31 (II)172 expands 
upon section (I) by providing that “indigenous peoples that live in isolation and out of contact 
enjoy the right to maintain themselves in that condition, and to the legal definition and 
consolidation of the territory which they occupy and inhabit”. These two articles are highly 
significant because constitutional protections for the rights of indigenous peoples living in 
voluntary isolation is a crucial element in the minority vote of the dissenting judge in the 
Plurinational Constitutional Judgement 0300/2012 discussed in Chapter 5.  
Finally, article 32173 grants Afro-Bolivian peoples “identical constitutional rights as those 
recognised for indigenous peoples”. This is notable because it extends the constitutional rights 
                                                          
166 Political Constitution of the Plurinational State of Bolivia (2009). 
167 Political Constitution of the Plurinational State of Bolivia (2009). 
168 Political Constitution of the Plurinational State of Bolivia (2009). 
169 Political Constitution of the Plurinational State of Bolivia (2009). 
170 Political Constitution of the Plurinational State of Bolivia (2009). 
171 Political Constitution of the Plurinational State of Bolivia (2009). 
172 Political Constitution of the Plurinational State of Bolivia (2009). 
173 Political Constitution of the Plurinational State of Bolivia (2009). 
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granted to an excluded majority (indigenous peoples) for the benefit of an excluded minority 
(Afro-Bolivians).  
4.3.2 Second principle: Pluralism 
The preamble of the Bolivian Constitution174 proclaims that “from ancient times […] we have 
understood the plurality that exists in all things and in our diversity as human beings and cultures”. 
Article 1 goes on to declare that “Bolivia is founded on plurality”, that is: on the existence of 
diverse social groups. Another feature of the Bolivian state is the concept of pluralism. Plurality 
refers to the co-existence of more than one social or homogenous social group in Bolivia, whereas 
pluralism is the logical consequence of this plurality and is reflected in the variety of political, 
economic, legal, and cultural and linguistic forms adopted by this plurality of social groups. 
Recognising plurality reformulates the modern liberal concept of one nation into the principle of 
plurinationality within the new Bolivian state. At the same time, pluralism infers in very clear 
terms that the plurality of nations and communities also implies the reformulation of the modern 
liberal notion of one culture. In terms of the Bolivian state, pluralism as a constitutional principle 
extends to the structure and functions of all the central organs of government. Therefore, pluralism 
is protected by the Constitution, both, in the context of indigenous nations and peoples’ territorial 
organisations, and also at a national level (e.g., for instance through the mandatory use of 
indigenous languages in official communications).175 This reaffirms the contents of article 30 (II) 
(14)176 granting indigenous peoples “the right to practice their political, juridical and economic 
systems in accordance with their cosmovisions”. In the next section, I discuss how pluralism is 
acknowledged and protected within the constitutional text. The intersection between Western-
based legal principles common to modern liberal constitutions, as well as the influence of 
indigenous legal principles in the constitutional text is also examined. Although, there are several 
aspects of pluralism dealt with by the Bolivian Constitution, the next sections focus in territorial 
                                                          
174 Political Constitution of the Plurinational State of Bolivia (2009). 
175 Political Constitution of the Plurinational State of Bolivia (2009): see article 5. 
176 Political Constitution of the Plurinational State of Bolivia (2009). 
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pluralism. The reason for this being that territorial pluralism is a key issue of the Plurinational 
Constitutional Judgment 0300/2012 (section 5.11.2-Chapter 5).177  
4.3.2.1 Territorial pluralism: rural native indigenous autonomies and control over natural 
resources 
Returning now to the text of the Bolivian Constitution, I turn to Title I of Part III, which sets out 
the territorial structure and organisation of the Bolivian state. The Bolivian Constitution creates a 
system of autonomous territories, which allows certain areas of the country to enjoy different 
degrees of administrative or political autonomy from the central government. The aim is the 
consolidation of the plurinational state by way of decentralising certain powers and functions away 
from the central state. Four types of autonomous territories are recognised by article 269 (I):178 
departments, provinces, municipalities, and indigenous territories. As Prado Alcoreza (2008) 
observes, this form of administrative and political decentralisation also means that the different 
autonomies are not subordinated and enjoy equal constitutional rank. 
Article 289179 states that indigenous autonomies “consist of self-governments as a manifestation 
of nations and indigenous peoples’ exercise of their free determination. Their population shares 
territory, culture, history, languages, and their own judicial, political, social and economic 
organisation or institutions”. Article 290 (I)180 allows for indigenous peoples “to form indigenous 
autonomies in their ancestral territories by the expression of the will of their population. This will 
must be articulated by consultation in accordance with the Bolivian Constitution and the law”. 
Article 290 (II)181 stipulates that:  
 
  
                                                          
177 Linguistic pluralism has already briefly been discussed in sections 4.2.2 & 4.3.1 of this Chapter with reference to 
article 5 of the Bolivian Constitution. 
178 Political Constitution of the Plurinational State of Bolivia (2009). 
179 Political Constitution of the Plurinational State of Bolivia (2009). 
180 Political Constitution of the Plurinational State of Bolivia (2009). 
181 Political Constitution of the Plurinational State of Bolivia (2009). 
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the self-government of these autonomies is exercised according to their own norms, institutions, 
authorities and procedures, in accordance with their authority and competences. This is not an 
unfettered right as there is also a requirement for this to be done in harmony with the Bolivian 
Constitution and the law.182  
 
The use of the word “harmony” does not reflect the most common drafting of this type of 
provisions which usually stipulate rights, authority or competences that must be exercised 
“consistently or within the limits of the Constitution and the law”. The use of a softer term like 
“harmony”, although not entirely absent from Western legal drafting, suggests an aim to build 
consensus between indigenous and non-indigenous Bolivians regarding the boundaries between 
these newly created indigenous autonomies and more traditional types of territorial structures.  
One area where the Bolivian Constitution adopts a traditional modern liberal approach (although 
within the context of the sovereignty of the people) is the ever-contentious issue of ownership and 
control over natural resources. The minority report of the commission Visión de País explains 
indigenous peoples’ views about what territory is, which contrasts sharply with Western 
understandings of the same concept: 
 
This indigenous notion of territoriality is different from the Western idea of demarcation, limits, 
fractioning or commodification of territory. In the Andean region, territory and Pacha are the same. 
The Pacha represents the totality of everything that surrounds us. It is alive and coexists in 
complementarity and equilibrium. (p.84)183  
 
In the section below, I examine how the type of territorial pluralism adopted into the Bolivian 
Constitution may protect only a limited portion of what indigenous peoples consider their land and 
territory, as understood and defined by the indigenous members of the commission Visión de País 
of the Constituent Assembly.  
                                                          
182Political Constitution of the Plurinational State of Bolivia (2009): article 13 (IV). 
183 Minority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1. 
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4.3.2.2 Natural resources and indigenous peoples: article 30 (II) – articles 15 to 17 
The right to self-government granted to indigenous peoples does not extend to the ownership of 
the natural resources found within their territories. Article 348 (II)184 provides that “natural 
resources of strategic character have public importance for the development of the country”.185 
Article 349 (I)186 expressly establishes that “natural resources are the property and direct domain, 
indivisible and without limitation, of the Bolivian people”.187 The article concludes by “granting 
their administration to the Bolivian state on behalf of the collective interests of the Bolivian 
people”. These provisions are further qualified by article 30 (II) (15-17), which stipulates “the 
constitutional regime applicable to natural resources located in indigenous territories”.  
Article 30 (II) (15)188 confers in indigenous peoples “the right to prior obligatory consultation by 
the State with respect to the exploitation of non-renewable natural resources in the territory they 
inhabit shall be respected and guaranteed, in good faith and upon agreement”. 
 In terms of natural resources, article 30 (II) (16)189 grants indigenous peoples’ “the right to 
participate in the benefits of the exploitation of natural resources in their territories”. Article 30 
(II) (16) uses the generic natural resources while granting the right to participate in the benefits 
of resources exploitation in indigenous territories. The section does not distinguish between non-
renewable and renewable natural resources. Once again, the preferred expression is natural 
resources rather than sacred Mother Earth used in the preamble.  
                                                          
184 Political Constitution of the Plurinational State of Bolivia (2009). 
185 This is consistent with article 9(6) of the Political Constitution of the Plurinational State of Bolivia (2009) setting 
out as one of essential purpose and functions of the state: “to promote and guarantee the responsible and planned use 
of natural resources, and to stimulate their industrialisation through the development and strengthening of the 
productive base in its different dimensions and levels, as well as to preserve the environment for the welfare of present 
and future generations “.  
186 Political Constitution of the Plurinational State of Bolivia (2009). 
187 As per article 3 of the Political Constitution of the Plurinational State of Bolivia (2009): “The Bolivian nation is 
formed by all Bolivians, the native indigenous nations and peoples, and the inter-cultural and Afro-Bolivian 
communities that, together, constitute the Bolivian people”. 
188 Political Constitution of the Plurinational State of Bolivia (2009). 
189 Political Constitution of the Plurinational State of Bolivia (2009). 
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Finally, article 30 (II) (17)190 reserves indigenous peoples’ rights “to the exclusive use and 
exploitation of renewable natural resources existing in their territory without prejudice to the 
legitimate rights acquired by third parties”. 
Overall, although the constitutional text advances indigenous peoples’ rights to autonomy and self-
determination within their own ancestral territories, the constitutional treatment of natural 
resources adopts a Western-based approach to natural resources. Thus, they are treated as separate 
commercial assets subject to a different type of ownership or control than indigenous territories. 
This constitutional regime appears more in tune with Cartesian tradition of dualistic ontology of 
human domination over nature (Escobar, 2015). Although the natural resources are to be exploited 
and commercialised for the benefits of the whole of the Bolivian people,191  the constitutional text 
adopts a Western based model of natural resources’ exploitation. This bias is also in the wording 
of article 9(6)192 (section 4.2.3-this Chapter). Both the findings in Chapter 4 and later in Chapter 5 
of this thesis are indicative that this item of indigenous peoples’ constitutional agenda failed to 
eventuate. Escobar (2015) eloquently notes that this territorial difference symbolises the triumph 
of a specific ontology of the universal world of the individual and the global market over non-
dualist cosmovisions.193  
4.3.3 Third principle: Interculturality  
Walsh (2009, p. 2) remarks upon “the rising tide of advocacy towards Latin America’s latest 
constitutions express recognition of the continent’s ethnic and cultural diversity” She adds that 
“since the 1990s, efforts to promote positive interactions between different cultural groups have 
multiplied, achieving a varied degree of success in confronting discrimination, exclusion and 
racism” (Walsh, 2009, p. 2). The Bolivian Constitution, from its preamble and specifically in 
                                                          
190 Political Constitution of the Plurinational State of Bolivia (2009). 
191 Political Constitution of the Plurinational State of Bolivia (2009): article 349(I). 
192 Article 9 (6) of the Political Constitution of the Plurinational State of Bolivia (2009): “To promote and guarantee 
the responsible and planned use of natural resources, and to stimulate their industrialisation through the development 
and strengthening of the productive base in its different dimensions and levels, as well as to preserve the environment 
for the welfare of present and future generations”. 
193 A non-dualist cosmovision can embody a profound understanding of life as a series of multiple relations between 
beings who do not just occupy the world but inhabit it and contribute to the common weave of evolution through their 
practices and experience (Ingold, 2011, p.131). 
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article 9 (1),194 is clearly aligned with to this trend. Walsh (2009) also warns that the concept of 
interculturality has been used in varied contexts by socio-political stakeholders who sometimes 
represent opposing interests. This author provides a definition of the concept of interculturality 
that incorporates three different perspectives (Walsh, 2009).  
The first perspective is relational interculturality, “the most basic and general acknowledgment of 
the contact and exchange between cultures, which can often hide or deny the conflictive roles of 
power, domination and Coloniality underlying exchanges between white-mixed (blancos-
mestizos) culture, and indigenous and Afro cultures” (Walsh, 2009, p.2). 
The second type of interculturality was first described by Tubino (2005) as functional 
interculturality, “which recognises the difference and supports its production and manifestation as 
far as it can be managed within the limits of the nation-state” (Walsh, 2009, p. 3). As Muyolema 
(2001, cited in Walsh, 2009) observes, the aim is to neutralise and empty the concept of 
interculturality of any real content, turning it “functional” to the dictates of the Western world-
system and the expansion of neoliberalism. In other words, relational interculturality merely 
acknowledges the fact that different cultures have contact and exchanges -- usually at an individual 
level. By contrast, functional interculturality recognises the existence of cultural difference, but 
this recognition of cultural diversity is used as a new strategy of domination (Walsh, 2009). The 
purpose is not the “creation of an equalitarian and fair society but the effective control of ethnic 
conflict that may interfere with the expansion of global capitalism” (Walsh, 2009, p.5).  
The third and last type is what Walsh (2008 & 2009) calls critical interculturality. It does not exist 
yet, but it embodies a strategy, process and action in permanent construction, led by indigenous 
peoples. I argue that it is an example of the decolonising theoretical and practical tools framed 
within the Epistemologies of the South and used to bridge the gap between what is not there 
anymore and what has yet to become (Santos, 2014). Walsh (2008 & 2009) defines critical 
interculturality as: 
 
A project that does not simply seek to recognise, tolerate or incorporate the different within the 
dominant matrix and structures. Quite the contrary, it aims at using the difference to implode the 
                                                          
194 Political Constitution of the Plurinational State of Bolivia (2009). 
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colonial structures of power as a challenge, a proposal, a process and project; to reframe and refund 
social and epistemic structures of existence to bring to the forefront and in an equal footing, 
diversity of logics, practices and modalities of thinking, acting and living. (2009, p.4)  
 
I argue that the principle of interculturality – a key aspect of the concept of Vivir Bien as it appears 
in the Bolivian Constitution – takes the form of this third category of critical interculturality. The 
concept of interculturality is not expressly defined in the Bolivian Constitution. Thus, my statutory 
analysis looks beyond the constitutional text, into a 2012 piece of domestic legislation, Act 300, 
195which defines the concept of interculturality as: 
 
The recognition, recovery, respect, protection, and dialogue of the diversity of feelings, values, 
knowledge, expertise, practices, capabilities, significances, transformations, sciences, technologies 
and norms, of every world culture seeking to live in harmony with nature.196 
 
Although this definition deals specifically with the conditions for exercising the rights of Mother 
Earth, I argue that it is useful in understanding the notion of interculturality – a defining aspect of 
the concept of Vivir Bien as it appears in the Bolivian Constitution. For my statutory analysis in 
this part, I use the minority report of the commission Visión de País of the Constituent Assembly 
as extrinsic material. Similarly, to Act 300, the minority report of the commission Visión de País 
defines interculturality as the recognition and respect of difference, as well as promoting cultural 
diversity as the sociological base that identifies Bolivia as a nation and as a country. The 
commission Visión de País’ minority report describes the principle of interculturality as the 
integrating axis for the construction of the Bolivian state; a principle grounded on the need for 
ongoing intercultural dialogue between different communities.197. Along similar lines, Walsh 
(2008) refers to this intercultural dialogue as an active and ongoing process of negotiation and 
                                                          
195 Act 300 - Framework Law for Mother Earth and Integral Development for Living Well (2012). 
196 Act 300 - Framework Law for Mother Earth and Integral Development for Living Well (2012): article 2 (6). 
197 Minority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007):. 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1, 
p.108. 
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interaction that purports to use difference as a decolonising tool to create new understandings, 
coexistences, cooperation and solidarities for the transformation of state, society and country.198 
Article 1199 of the Bolivian Constitution declares the new Bolivian state to be intercultural. The 
Constitution goes beyond a simple declaration: interculturality is woven through the whole fabric 
of the state structure. One concrete way to realise Vivir Bien as guaranteed by the Constitution is 
through an ongoing intercultural dialogue between all the communities that inhabit Mother Earth. 
Chávez Álbarez (2011) explains it, first, as a process of dialogue and creation of common criteria 
that facilitate agreements and common actions between those who live under conditions of 
domination. Secondly, as Mignolo (2009) argues, the only possible universal project is a 
decolonial shift towards an “other” paradigm that reaffirms the plurality of universes (or 
“pluriverse”). This is clearly expressed in the definition of the concept of Vivir Bien provided in 
article 5 (2) of Act 300.200 Article 5 (2) depicts Vivir Bien as “a civilising and cultural horizon, an 
alternative to capitalism and Western Modernity, born of indigenous and Afro-Bolivian peoples’ 
cosmovisions”. Vivir Bien must be achieved: 
 
In a collective, complementary and solidary manner […] to allow for the harmonious encounter 
between all the creatures, components and resources of Mother Earth. It means to live in 
complementarity, harmony and equilibrium with Mother Earth and the societies, in equality and 
solidarity.201 
 
The ongoing project of building an intercultural state and society requires engaging in intercultural 
dialogue between different stakeholders. This is not a theoretical category only. It is a deliberate 
political, social and epistemological position that guides the struggles of indigenous peoples and 
other intercultural communities. As Radcliffe (2012) observes “it refers to the capacity of different 
                                                          
198 For a discussion of this see: Dolhare, M. I., and Rojas-Lizana, S. (2017). The indigenous concept of Vivir Bien in 
the Bolivian legal field: a decolonial proposal. The Australian Journal of Indigenous Education, 1-11. 
199 Political Constitution of the Plurinational State of Bolivia (2009). 
200 Act 300 - Framework Law for Mother Earth and Integral Development for Living Well (2012): 
201 Act 300 - Regulatory Framework for the law of Mother Earth and Integral Development for Living Well (2012): 
article 5 (2). 
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subjects-defined by diverse cultures, cosmovisions, and life-histories-to create and maintain a 
meaningful, mutually -respectful dialogue” (p.244) 
To explore this question further, the next section discusses cultural rights as an example of how 
the Bolivian Constitution has incorporated excluded peoples’ demands for the material 
incorporation of interculturality within the constitutional text.202In section 4.3.1, I argue that 
recognising and protecting indigenous collective rights in the Constitution is a legal mechanism 
for configuring the plurinational and communitarian state to attain Vivir Bien. Similarly, 
implementing critical intercultural dialogues and negotiations as a means of building a more equal 
society embodies another of the objectives of Vivir Bien. It requires among other things, greater 
validation and protection of indigenous cultures. The Bolivian Constitution addresses this issue 
through the constitutional protection of indigenous cultural expressions.  
4.3.3.1.1 Interculturality and the constitutional revalorisation and protection of cultural 
diversity  
Quijano (2000) describes one of the manifestations of Coloniality (section 1.3.2 -Chapter 1) as 
coloniality of being: the persistent practice of relegating indigenous peoples to the terrain of non-
existent “others” inhabiting the invisible side of the abyssal line (Santos, 2014) (section 1.2.3- 
Chapter 1). In terms of indigenous peoples’ cultures, Quijano (2000) observes that Coloniality 
manifests itself as coloniality of knowing whereas: 
 
the colonisers exercised diverse operations that brought about the configuration of a new universe 
of intersubjective relations of domination between Europe and the Europeans and the rest of the 
regions and peoples of the world, to whom new geo-cultural identities were being attributed in that 
process. In the first place, they expropriated the cultural discoveries of the colonised peoples most 
apt for the development of capitalism to the profit of the European centre. Second, they repressed 
as much as possible the colonised forms of knowledge production, the models of the production of 
meaning, their symbolic universe, the model of expression and of objectification and subjectivity. 
[…] Third, in different ways in each case, they forced the colonised to learn the dominant culture 
                                                          
202 These examples are in Chapter IV: Education, Cultural diversity and Cultural rights. Chapter IV is also part of Title 
II which contains fundamental rights and guarantees. The rest of the state’s structure included in Part II of the 
Constitution is organised to protect and ensure the unfettered exercise and material realisation of these individual and 
collective rights: Political Constitution of the Plurinational State of Bolivia (2009). 
169 
 
in any way that would be useful to the reproduction of domination, whether in the field of 
technology and material activity or subjectivity, especially Judeo-Christian religiosity. (pp.541 & 
542) 
 
Cárdenas Aguilar (2010) argues these manifestations of Coloniality have created an enormous 
inferiority complex for indigenous peoples in Bolivia, enshrining the belief in the superiority of 
European culture, art, music, etc., over indigenous “customs”, “crafts” or “folklore”. In order to 
address this historical imbalance, the Bolivian Constitution provides for the recovery and 
protection of indigenous history, knowledges, and practices. An example of how interculturality 
has been embedded within the Constitutional text can be found in Section III of Chapter IV: 
Cultures.203 Article 98 (I)204 states that: 
 
cultural diversity is the basis of the plurinational and communitarian state. This inter-cultural 
character embodies the means for cohesion and for harmonic and balanced existence among all the 
peoples and nations. The intercultural character shall exist with respect for differences and in 
conditions of equality. 
 
Article 98 (II)205 declares that “the state takes strength from the existence of indigenous cultures”. 
These cultures are “custodians of knowledge, wisdom, values, spiritualties and cosmovisions”. 
Article 98 (III)206 confers on the Bolivian state “the fundamental responsibility of preserving, 
developing, protecting and disseminating existing cultures in Bolivia”.  
Article 99207 structures the legal mechanisms for the protection of cultures. This article grants 
“inalienable character to the Bolivian people’s cultural heritage and stipulates that it cannot be 
attached and limited”. This is a commonly used legal mechanism in Western modern liberal legal 
systems to protect property considered highly sensitive and valuable. I observe that the English 
                                                          
203 Political Constitution of the Plurinational State of Bolivia (2009). 
204 Political Constitution of the Plurinational State of Bolivia (2009). 
205 Political Constitution of the Plurinational State of Bolivia (2009). 
206 Political Constitution of the Plurinational State of Bolivia (2009). 
207 Political Constitution of the Plurinational State of Bolivia (2009). 
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translation of article 99 (I)208 uses the terms attached and limited. These two verbs do not 
accurately convey the full legal meaning of the wording in Spanish: inalienable, inembargable e 
imprescriptible. Inalienable refers to property rights over cultural heritage that cannot be 
transferred to another person or group. Inembargable denotes a type of right that cannot be used 
or executed as a security against debts, nor judicial costs or damages. Imprescriptible means that 
the Bolivian people’s rights over their cultural heritage cannot not be lost by prescription209 or by 
the lapse of time. Article 99 (I) also stipulates that “the economic resources generated by the 
culture heritage must be used to give priority to their conservation, preservation and promotion”. 
Article 100(I)210 expressly safeguards “cosmovisions, myths, oral history, dances, cultural 
practices, knowledge and traditional technologies that represent indigenous peoples’ cultural 
heritage”. Article 100 (I) imposes on the Bolivian state “the duty to protect this cultural heritage 
as an expression of the state’s culture and identity. Wisdom”. Article 100 (II)211 provides for 
“intellectual property’s registration to safeguard the intangible rights of campesinos as well as 
intercultural communities, and Afro-Bolivians”. Protecting indigenous wisdom and knowledges 
by means of intellectual property engages Western legal mechanisms used to protect similar types 
of intellectual property in many other countries. In this case, it provides another example of the 
intersection between indigenous and non- indigenous constitutional principles that characterises 
the Bolivian Constitution. 
4.3.4 Fourth principle: Alternative to development 
In previous sections of this Chapter, I have discussed how the concept of Vivir Bien has been 
incorporated in the Bolivian Constitution through a series of constitutional principles. The first 
principle discussed was the reformulation of the state into a plurinational and communitarian state. 
The second and third principles referred to the use of pluralism and interculturality as the 
underlying elements weaved into the new Bolivian state. The last principle is alternative to 
development. The plurinational and communitarian state principle seeks to modify traditional 
                                                          
208 Political Constitution of the Plurinational State of Bolivia (2009). 
209 The means of acquiring a legal interest in property by long use: Butt, P., & Hamer, D. (Eds.). (2011) LexisNexis 
Concise Australian Legal Dictionary (4 ed.). New South Wales- Australia.: p.452 
210 Political Constitution of the Plurinational State of Bolivia (2009). 
211 Political Constitution of the Plurinational State of Bolivia (2009). 
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modern liberal ideas of state’s structures and configuration. By contrast the principle of alternative 
to development, challenges modern liberal ideas about state’s economic organisation. This section 
is dedicated to discussing this principle. 
One of the main points of departure between the concept of Vivir Bien as a decolonising legal 
project and the dominant paradigm of Western Modernity is their understanding of the objectives 
guiding the economy. Classical development strategies have been questioned because of their 
social and environmental impacts (Halkos, 2011),212 yet the dominant debate within mainstream 
Western trends continues to be centred upon what the more adequate type of development is, rather 
than questioning its basis or even formulating an alternative to the concept of development.213 
Gudynas (2017a & 2017b) remarks that “development” defends various versions of modernisation 
that ultimately understand society and nature as separate. Santos (2014) states that: 
  
                                                          
212 https://mpra.ub.uni-muenchen.de/33262/1/MPRA_paper_33262.pdf : accessed on 29 January 2019. 
213 A detailed discussion of the concept of development is outside the scope of this thesis. 
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All Western thinking, whether critical or not, is grounded in the Cartesian idea that nature is res 
extensa and, as such, an unlimited resource unconditionally available to human beings. The answers 
that Western thought gives to this question is weak because it only recognises the problem can be 
discussed within Cartesian epistemological and ontological model. Evidence of this is found in the 
idea of sustainable, integral or human development, as well as in the environmental policies derived 
therefrom. No matter how many qualifies are added to the concept of development, development 
keeps intact the idea of infinite growth and the unstoppable development of productive forces. 
(Santos, 2014, 23) 
 
Beling and Vanhulst (2014) note that the concept of Vivir Bien challenges “society - nature dualism 
at the core of the dominant paradigm of Western Modernity. This is because Vivir Bien views 
society and its natural environment as interdependent and indivisible” (p.31). The society/nature 
dualism disregards the wondrous (mágicos) and spiritual-social elements embedded in the 
millenarian relationship between nature, humans and spirits. This is what Coronil (2000), Escobar 
(2000), Lander (2001), and Walsh (2008) call the Coloniality of Mother Earth and of life itself. 
There is an argument for understanding the concept of Vivir Bien as the alternative “other” to 
Western modern development – even to sustainable development. This “other” approach 
summarises the demands of many “invisible” people considered racially inferior and, in whose 
territories, the dominant paradigm of Western Modernity, under the guise of “development” has 
deployed its mechanism of appropriation and violence on the other side of the abyssal line (Santos, 
2014, p.120) (section 1.2.3- Chapter 1). For indigenous peoples and other excluded communities, 
part of this alternative Vivir Bien involves “both the defence of the territory as the site of production 
and the place of culture and the right over a measure of autonomy and self-determination around 
the control of natural resources and development” (Escobar, 2010b, p.10). 
The next sections discuss whether and how an alternative to development has been incorporated 
into the Bolivian Constitution and the concept of Vivir Bien, with its values of harmony with nature 
and the notion of integral development. Vivir Bien is an alternative that goes beyond a development 
alternative and positions itself as an alternative to development instead. I note that the principle of 
alternative to development goes beyond a critique of economic development. Challenging 
dominant ideas of Western economic development is the starting point, a stepping stone towards 
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Vivir Bien as a decolonising legal project offering a meaningful alternative to capitalism and the 
dominant paradigm of Western Modernity. As Gudynas (2011) observes: 
 
In recognising that development is a zombie category, the increasing understanding (and feeling) in 
South America is that the modernity project is exhausted, and this is an opportunity to make visible, 
understand and promote alternative worldviews to move away from what we yesterday called 
development, and tomorrow will be replaced by Vivir Bien. (p.447)  
 
4.3.4.1 Harmony with Mother Earth in the context of the Bolivian Constitution 
Following my findings in Chapter 2, I argue that the notion of harmony, particularly the 
achievement of a harmonious and balanced coexistence between all the communities inhabiting 
Mother Earth symbolises the essential purpose of Vivir Bien. Indigenous cosmovisions embedded 
in Vivir Bien, position Mother Earth214 as the origin of every human and non-human beings in the 
world. Indigenous understandings of the relationship with Mother Earth are antithetical to the 
anthropocentric subject - object dualism so dear to Cartesian thought (section 2.3-Chapter 2). Even 
further, indigenous cosmovisions do not conceive individual human beings as isolated entities but 
as part of a wider and interconnected community. Hence article 1 of the Bolivian Constitution 
proclaims the new Bolivian state as a communitarian one. It is worth adding that indigenous 
notions of community goes beyond human community and encompasses the community of nature 
as well as ancestors and spirits (section 2.3-Chapter 2). While there is no express definition of 
Mother Earth in the Constitution, one can be found in article 5 (1) of Act 300:215 
 
The dynamic living system formed by the indivisible community of all life systems and living 
creatures, interrelated, interdependent and complemented, sharing a common interest. Mother Earth 
is considered sacred and symbolises the home which feeds, contains, sustains and reproduces all 
                                                          
214 For an overview of this see: Fatheuer, T. (2011). Buen Vivir: a brief introduction to Latin America's new concepts 
for the good life and the rights of nature. Heinrich Boll Foundation, 17, 1-136.  
215 Act 300 - Regulatory Framework for the law of Mother Earth and Integral Development for Living Well (2012 
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living creatures, the ecosystems, the biodiversity, the organic societies, and the individuals 
comprising it. 
 
In this way, Act 300 highlights that the community of life systems and living creatures is 
indivisible, interrelated, interdependent and complementary.216 This is consistent with my 
discussion of the key elements of Vivir Bien as an alternative paradigm to the dominant paradigm 
of Western Modernity (section 2.5-Chapter 2). Furthermore, the definition in Act 300, clearly 
positions Mother Earth as the sacred origin and home to everyone and everything. The principles 
of interrelation, interdependence, complementarity and the sharing of common interests seem to 
lead to the conclusion that the concept of harmony with Mother Earth should have been given a 
prominent space in the constitutional framework. Furthermore, Mother Earth should have been 
granted legal personhood. Yet I observe that the Bolivian Constitution does not expressly grant 
legal personality to Mother Earth, and that the concept of harmony with nature is mentioned in the 
constitutional text in only three articles: 255 (II) (7),217 311 (II) (3),218 and 403.219  
I note that while the Constitution’s preamble refers to sacred Mother Earth in its opening 
paragraph, the term used in the relevant constitutional articles is nature. There are a few points to 
be made here. In the first place, the contents of the preamble were debated and proposed by the 
commission Visión de País. This commission provided two reports: a majority report and a 
minority one. The term Mother Earth was included in the draft preamble put forward by the 
minority report, which included at the very beginning a reference to “we, the reverent sons and 
daughters” (hijos)220 of the sacred Mother Earth”221 (2007, p.75). The preamble proposed by the 
majority report did not include any mention to Mother Earth. The final constitutional text combines 
                                                          
216 Article 5(12). 
217 Political Constitution of the Plurinational State of Bolivia (2009): Part II - Title VIII: International relations, 
borders, integration and maritime restoration. 
218 Political Constitution of the Plurinational State of Bolivia (2009): Part IV - Title I: Economic organisation of the 
state. 
219Political Constitution of the Plurinational State of Bolivia (2009):  Part IV - Title II: Environment, natural resources, 
land and territory. 
220 Note that in the Spanish language the masculine is used for a plural reference to both females and males. Hence 
“hijos” refers to both male and female children. 
221Minority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1. 
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recommendations made by both the majority and minority reports of this commission. The 
proposed draft was then submitted to the Constituent Assembly in full for discussion and final 
vote.  
Furthermore, the proposed text for the preamble submitted by president Evo Morales’s political 
party Movement Towards Socialism (MAS as per its Spanish initials), the ruling party as well as 
the majority party within the Constituent Assembly, did not use the term Mother Earth and referred 
instead to a better “relationship between nature, human beings and nations [indigenous]” 
(p.836).222 The reference to “Mother Earth” in the opening paragraph of the preamble may reflect 
a move towards more generic and inclusive language within Bolivia’s Constitution. In a nod to 
Andean culture, paragraph 6 of the preamble declares “we found Bolivia anew […] with the 
strength of our Pachamama”. Orgad (2010) defines this integrative power as one of the merits of 
the use of preambles in constitutional texts.223 Orgad (2010) further argues that “in many countries, 
the preamble has been used, increasingly, to constitutionalise non-enumerated rights” (p.715). 
Coupled with the use of “sacred” preceding “Mother Earth”, there is room for arguing that the 
preamble protects the intangible and inviolable character of Mother Earth, even if there is no 
express provision in the Constitution regarding Mother Earth’s legal personhood. As Orgad (2010) 
remarks: 
 
A global survey of the function of preambles shows a growing trend towards it having greater 
binding force – either independently, as a substantive source of rights, or combined with other 
constitutional provisions, or as a guide for constitutional interpretation. The courts rely more and 
more on preambles as sources of law. (p.715) 
 
Adding to the above argument are the provisions of article 33224 of the Bolivian Constitution. This 
article grants to “everyone, individually or collectively, the right to a protected and balanced 
                                                          
222Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1. 
Tome II. Volume 2 - Vision de País - Exposition of the political representations (2011) 
223 In the international scene, particularly in the United Nations, Bolivia had taken the lead in promoting a series of 
interactive dialogues on harmony with Mother Earth within the General Assembly, as well as the approval of April 
22 as the International Day of Mother Earth. 
224 Political Constitution of the Plurinational State of Bolivia (2009): 
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environment. The exercise of this right is granted to individuals, collectives, future generations, 
and to other living things”. This article incorporates modern liberal concepts, such as the protection 
for the individual right to a balanced environment or the reference to the rights of future 
generations, that resonate with the definition of sustainable development. It also combines the 
above Western modern liberal notions with indigenous ones, by granting the rights in a collective 
manner and to “other living things other than human beings”. This is directly related to indigenous 
values of harmonious and balanced coexistence between all the communities that inhabit Mother 
Earth. Inasmuch as indigenous understandings of the relationship with Mother Earth are a key 
point of departure from the dominant paradigm of Western Modernity, this is not sufficiently 
reflected in the text of the Bolivian Constitution, which scarcely mentions harmony with nature or 
even nature itself in its text. Moreover, the 2009 Bolivian Constitution does not expressly grant 
legal personhood to nature nor incorporate the rights of Mother Earth, which are only recognised 
in later subordinated legislation. These findings are later corroborated by the analysis presented in 
Chapter 5. In the next section, I analyse the notion of integral development, an additional 
dimension of the principle of alternative to development.  
4.3.4.2 The notion of Integral Development for Vivir Bien in the context of the Bolivian 
Constitution 
Alternative to development is the fourth and last principle of Vivir Bien: the aspiration to “an 
alternative to development” rather than “an alternative kind of development” (Gudynas, 2014 & 
Acosta, 2013). Acosta (2013) observes that this concept does not purport to become a global 
mandate as it may be the case with the concept of development. Rather, it is an opportunity for the 
communitarian construction of new ways of life that depart from both capitalism and socialism 
(Acosta, 2013).  
A review of the articles in the Bolivian Constitution dealing with issues of development225 reveals 
running threads within the constitutional text. These provide thematic unity around the objectives 
                                                          
225 For example, articles 261 & 262 (II) (borders of the state); 311 (3) (aspects of the plural economy); 318(IV) 
(economic policies); 319 (I) (economic policies); 321(I) & (II) (fiscal policy); 346 (environment); 385(I) (protected 
areas); etc: Political Constitution of the Plurinational State of Bolivia (2009). 
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and purposes of integral development in harmony with Mother Earth as an alternative to 
development. 
The first theme is the need to eliminate poverty and social exclusion as one of the main goals of 
the plural economy in order to achieve Vivir Bien in all its dimensions. This is reinforced by article 
312 (II),226 which provides that “all forms of economic organisation must contribute to the 
reduction of inequality and poverty”. Or article 313,227 which sets “the elimination of poverty and 
social and economic exclusion as the goal of Bolivia’s economic organisation”.  
The second theme is the state’s duty to prioritise the promotion of rural productive development. 
This acknowledges the fact that some of Bolivia’s most disadvantaged people live in rural areas, 
as well as the importance of rural activity for many indigenous peoples. It is no coincidence that 
the term adopted by the Constitution to identify these groups is rural native indigenous nations and 
peoples (naciones y pueblos indígenas originarios campesinos). Article 405228 confirms the 
special place of rural areas by providing that “comprehensive, sustainable rural development is a 
fundamental part of the state’s economic policies”.  
Another aspect of the economy influenced by integral development is natural resources’ 
exploitation. Bolivia is a country rich in natural resources, so state-controlled productive and 
sustainable extraction of its natural resources in harmony with nature is contemplated as one of 
the principal sources of state income.229 Article 319230 adds to this conclusion by noting in 
subsection (I) that “the industrialisation of natural resources shall be a priority of economic 
policies, within a framework of respect for and protection of the environment and indigenous 
peoples’ rights”. What is different here is that all those objectives listed above are to be achieved 
through and limited by the notion integral development for Vivir Bien. According to Gudynas 
(2014), this amounts to a critique of the dominant paradigm of Western Modernity’s approach to 
economic development.  
                                                          
226 Political Constitution of the Plurinational State of Bolivia (2009): 
227 Political Constitution of the Plurinational State of Bolivia (2009): 
228 Political Constitution of the Plurinational State of Bolivia (2009). 
229 This is also listed as one of the essential purposes and objectives of the Bolivian state in article 9 (6): Political 
Constitution of the Plurinational State of Bolivia (2009). 
230 Political Constitution of the Plurinational State of Bolivia (2009). 
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As with the case of the rights of Mother Earth, ideas about integral development for Vivir Bien are 
mainly dealt with in the subordinated Act 300. This points to the relegated role awarded to the 
principle of alternative to development in the new Bolivian Constitution, which I discuss in depth 
in Chapter 5. Article 5(3) of Act 300 provides the following definition of integral development for 
Vivir Bien:231  
 
It is the continuous process of generation and implementation of measures and social, 
communitarian, citizen and public management actions for the creation, provision and 
strengthening of the conditions, capabilities and material, social and spiritual means, within the 
framework of adequate and appropriate cultural practices and actions, which promotes relations of 
solidarity, support and mutual cooperation, of complementarity and strengthening of the 
communitarian and collective links for Living Well in harmony with Mother Earth. It is not a goal, 
but an intermediate phase to achieve Living Well as a new civilising and cultural horizon. 
 
This definition of integral development that appears in the delegated legislation is consistent with 
other principles of the concept of Vivir Bien that do appear in the text of the Bolivian Constitution. 
Once again, although it did not receive express constitutional incorporation, there is room for 
arguing that “decolonising development” is one of the fundamental pillars of Vivir Bien as the goal 
of the Constitution.232 It requires active involvement from social groups, communities, individuals 
and the state. Integral development for Vivir Bien goes further than economic advancement, it is a 
decolonising process233 with the central purpose of: 
 
The construction of a fair, equitable and solidary society with respect towards the economic, social, 
juridical, political and cultural plurality of the Bolivian people.234 
 
                                                          
231 Act 300 - Framework Law of Mother Earth and Integral Development for Living Well (2012). 
232 Majority Report submitted by the commission Vision de País of the Bolivian Constituent Assembly (2007): 
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011): Tome III, Volume 1, p.66. 
233 Act 300 - Framework Law of Mother Earth and Integral Development for Living Well (2012): article 8. 
234 Act 300 -Framework Law of Mother Earth and Integral Development for Living Well (2012): article 7. 
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In summary, the legislative treatment of the concept of integral development follows a similar 
pattern as the one I have described in relation to the concept of harmony with Mother Earth - scarce 
presence in the text of the Bolivian Constitution, with subsequent inclusion in subordinated 
legislation. This seems to indicate two things. First, that the principle of alternative to development 
sums up the conundrum faced by non-Western paradigms attempting to subvert the dominant 
paradigm of Western Modernity. This means balancing the aspiration to break away from the 
commodities consensus (Svampa, 2013) while, at the same time, funding radical social initiatives 
to eradicate extreme poverty to achieve greater social equality. Second, this dilemma may be 
representative of the persistent, insidious logic of capitalism in its global neoliberal phase. Quoting 
Quijano (2000) “we now find ourselves in a labyrinth where the Minotaur is always visible, but 
with no Ariadne to show us the exit we long for” (p.570). Defeating and finding an alternative way 
out of this “developmental labyrinth” may be where the real challenge lies for Vivir Bien as a 
decolonising legal project.  
4.4 Conclusions 
This Chapter conducts a statutory analysis to understand the decolonising legal dimensions of Vivir 
Bien in the context of the 2009 Bolivian Constitution. The data is sourced mainly from the Bolivian 
Constitution and related extrinsic materials, including reports of some of the Constituent Assembly 
commissions, as well as later and subordinated legislation (e.g., Act 071 and Act 300) (sections 
3.7.3 & 3.7.4-Chapter 3). The theoretical framework discussed in Chapter 1 guides the legal textual 
analysis. 
The statutory analysis of the data tests research question 2 and 3 of this thesis. The first one 
examines the constitutional incorporation of Vivir Bien as a decolonising legal project at the centre 
of the Bolivian Constitution. This argument is supported by the findings of my statutory analysis 
of the preamble and articles 8 and 9 of the Constitution (sections 4.2.2 & 4.2.3-Chapter 4). 
Following these findings, I categorise and propose four constitutional principles used to advance 
the material implementation of Vivir Bien as a decolonising legal project. These four principles 
are: the plurinational and communitarian state, pluralism, interculturality and, alternative to 
development. The preamble anticipates from its second and third paragraphs that the Bolivian 
people are constructing a new state where the search for Vivir Bien predominates. Therefore, the 
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initial shift in the Bolivian Constitution is the reconfiguration of the traditional notion of nation-
state from the modern liberal model of one nation – one culture, to a plurinational and 
communitarian one. A plurinational and communitarian state challenges two central tenets of 
modern liberal constitutionalism: that there is only one nation, and that that nation is formed by a 
myriad of individual citizens that delegate their power on their elected representatives.  
The plurinational and communitarian state preserves the governmental and territorial unity of the 
country, while recognising that there may be other nations (particularly indigenous nations that 
adopt direct and communitarian forms of representation and give primacy to communitarian rights 
over individual rights) that exist alongside the modern liberal nation-state. This is not to deny 
individual rights, but to introduce in the constitutional text indigenous epistemological and legal 
notions that privilege a communitarian legal framework over an individual one. The idea of a 
plurinational and communitarian state rejects the modern liberal dualism between nation and 
subordinated political organisations. It also subverts the separation between public and private by 
introducing the concepts of plurinational and communitarian as “other” spaces for the organisation 
and structure of the new Bolivian state. Before this new plurinational and communitarian state can 
be formed, however, the subordinated and invisible “others” must be revalorised and protected 
within the constitutional text. This Chapter includes a lengthy discussion of the constitutional 
provisions that recognise indigenous peoples’ communitarian rights. 
The second principle of Vivir Bien discussed here is pluralism. This is relevant because without 
express constitutional recognition of the plurality of political, judicial, economic and territorial 
forms of organisation, there is no possibility of a plural Bolivia and thus no material 
implementation of this new plurinational and communitarian state. There are several examples of 
pluralism in the constitutional text. However, due to space constraints, this Chapter focuses in the 
analysis of territorial plurality and various forms of self-government and autonomy introduced by 
the new Bolivian Constitution. This discussion closes with an analysis of the treatment of 
ownership of natural resources and concludes that, although the Bolivian Constitution makes room 
for indigenous cosmovisions of land and territory, the question of ownership and exploitation of 
natural resources remains a contentious one. This is one of the central issues re-visited in Chapter 
5 of this thesis. 
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The next principle is interculturality, described by many authors including Walsh (2008 & 2009) 
and Tubino (2005) as critical interculturality. As Villanueva Flores (2015) points out, in the 21st 
century interculturality goes beyond interaction and exchanges between cultures or adding 
difference into the existent model. Interculturality is “an ethical and political project of 
transformative action and radical democracy that requires the participation of the excluded and the 
excluder” (Villanueva Flores, 2015, p.293). However, as Aman (2014) notes, interculturality 
cannot be understood simply as the mixing and interrelation of cultures. Interculturality in the 
sense of traditional modern liberal constitutions conveys the message that some cultures are 
recognised by the state while others are may not. In many occasions this is the consequence of the 
continuity of the colonial difference based on a racial classification of peoples that extends to their 
culture and territories. From this perspective, the constitutional incorporation of Vivir Bien carries 
what Aman (2015, p.207) describes as an “act of restorative justice for the way in which, for 
centuries, the nation-state has turned indigenous population into its blind spot”. Mignolo (2007a) 
refers to it as a decolonial shift, a rupture with Coloniality, that opens the possibility of a non-
Eurocentric perspectives” (p.27) by appropriating “the content of the conversation established by 
the West and changing the terms” (Aman, 2015, p.223). I have discussed intercultural protection 
of cultural diversity as an example of how the Bolivian Constitution aids the material 
implementation of critical interculturality.  
Finally, the last principle I discuss in this Chapter is alternative to development. There are two 
components to this principle: the concept of harmony with Mother Earth, and the concept of 
integral development, which is a type of development that diverts from traditional conceptions of 
Western development, even on its sustainable version. Alternative to development seeks to attain 
integral development in harmony with Mother Earth for Vivir Bien. Beling and Vanhulst (2014) 
explains it as follows: 
 
This cannot be equated to the Western idea of continued progress towards welfare, where the idea 
of “progress” refers to an indefinite future. It is rather a way of living the present in harmony, that 
is, assuming and respecting differences and complementarities (among humans and between 
humans and non-humans) from an ecological perspective that could be described as holistic and 
mutualistic. (p.3) 
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This last principle of alternative to development remains the most contentious one, for several 
reasons. First, although the Bolivian Constitution includes a whole Part (IV) dedicated to the 
economic structure and organisation of the state, Western notions of development in varied forms 
appear to be foregrounded over this notion of alternative to development. The legislative treatment 
of the principle of alternative to development’s elements: integral development in harmony with 
Mother Earth to Vivir Bien is done through two later national laws passed in 2010 and 2012, where 
the rights of Mother Earth are also prescribed. In the type of legal systems of which the Bolivian 
legal system is an example, national laws have a lower legal hierarchy than the Constitution. This 
may be indicative of a lack of political will or inability to reach the consensus necessary to 
expressly incorporate certain principles as constitutional ones.  
In summary, while the first three principles of plurinational and communitarianism state, pluralism 
and interculturality received a lengthy and detailed treatment in the Constitutional text, the notion 
of alternative to development is somewhat relegated and still subsumed within Western notions of 
development, particularly in relation to the exploitation and supply of natural resources as the main 
source of funding a fairer and more egalitarian Bolivia. My discussion in Chapter 5 revisits these 
principles – this time in the context of case law analysis of a judicial decision. The aim is to 
determine how the Plurinational Constitutional Court of Bolivia has interpreted and applied these 
constitutional principles to the resolution of a legal dispute involving Vivir Bien as the central goal 
of the Bolivian Constitution. 
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CHAPTER 5: The concept of Vivir Bien as a decolonising 
legal project: its judicial interpretation and application: a 
case study 
This Chapter continues and supplements the analysis in Chapter 4 of my key argument throughout 
my thesis: that the concept of Vivir Bien is a decolonising legal project. Chapter 4 studies the 
constitutional incorporation of Vivir Bien and how it has been deployed as a set of four 
constitutional principles to facilitate its material implementation. The four proposed constitutional 
principles of Vivir Bien are: plurinational and communitarian state, pluralism, interculturality and 
alternative to development.  
Chapter 5 further articulates how the concept of Vivir Bien embodies a decolonising legal project. 
Here, I apply case law analysis as my legal methodology, in combination with decolonial and 
constitutionalism theories. The data examined is Plurinational Constitutional Judgment 0300/2012 
(PCJ or the Judgment) issued by the Plurinational Constitutional Court of Bolivia (the Court). 
My analysis seeks to ascertain, first, how Vivir Bien and the four constitutional principles of Vivir 
Bien described in Chapter 4 have been interpreted by the highest Court in Bolivia. Second, my 
analysis examines how the Court has applied Vivir Bien and the four constitutional principles of 
Vivir Bien to determine the content and scope of indigenous peoples’ constitutional right to be 
consulted regarding matters affecting their territories.235  
The above analysis is relevant mainly in three accounts. First, it allows me to further test the 
findings of my statutory analysis in Chapter 4. Second, the judgments of this Court are final and 
binding for the whole Bolivian state. Second, as Chief Justice Hughes remarked in different 
circumstances, “we are under the constitution, but the constitution is what the judges say it is”.236  
                                                          
235 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (15). 
236 Charles Evans Hughes (1862–1948). Jurist and Chief Justice Supreme Court of Justice of the United States of 
America. 
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5.1 Factual background  
Bolivia has an immense variety of terrains and climates and belongs to the group of megadiverse 
countries (Westman, 2013). Protected areas occupy almost 20 per cent of the country’s surface, 
with many indigenous peoples and intercultural communities also living in these protected areas 
(Rojas-Lizarazu, 2011, pp. 5-6). For this reason, many protected areas are at the same time Original 
Indigenous Communitarian Lands (Territorios Indígenas Originarios Campesinos) (TIOC as per 
its Spanish initials) under a land titling system that grants indigenous peoples inhabiting these 
areas proprietary rights over their original lands (Rojas-Lizarazu, 2011, pp. 5-6). Westman (2013) 
explains:  
 
The Indigenous Territory and National Park Isiboro-Sécure (TIPNIS) is one of the areas that is 
both a protected area and a TIOC. The TIPNIS is a 1,091,656-hectares area located in the 
departments of Beni and Cochabamba, in the centre of the country. The territory was first 
established as a national park in 1965.237 In 1997, the area was legally consolidated as Tierra 
Comunitaria de Origen (TCO as per its Spanish initials) (Original Communitarian Land) of the 
local indigenous communities.238 Since 2009, TCOs go under the term TIOC.239 The TIPNIS is 
considered one of the most well-preserved areas in Bolivia and South America in terms of 
biological diversity. Also, it holds one of the country’s most important water basins. (p.6) 
 
However, by the year 2009, several illegal settlements of peasants, mainly coca producers, had 
entered the TIPNIS, occupying the area called the Polygon 7.240 On 7 April 2010, the Bolivian 
                                                          
237 On 22 November 1965, the TIPNIS was declared National Park by Supreme Decree 7401. 
238 On 24 September 1990, the TIPNIS was recognised as an Indigenous Territory by Supreme Decree 22610. 
239 On 13 February 2009, the president of the Plurinational State of Bolivia, Evo Morales, granted to the Subcentral 
TIPNIS full and collective ownership of the territory under Title TCO-NAL-000229 (now TIOC) but only for 
1,091,656 hectares. 
240Source:https://fundacionsolon.org/2017/10/24/tipnis-the-saga-for-the-rights-of-nature-and-indigenous-
people/accessed: accessed online on 12 September 2018. 
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Legislative Assembly enacted Act 005241 authorising the construction of the highway Villa Tunari 
- San Ignacio de Moxos (the highway). Delgado (2017) describes this process as follows: 
 
Soon after the founding of the Plurinational State of Bolivia in 2009, a conflict developed around 
the construction of a road meant to connect San Ignacio de Moxos in the department of Beni, to 
Villa Tunari in the department of Cochabamba. The proposed highway would run through the 
Isiboro-Sécure National Park and Indigenous Territory (TIPNIS). The project, driven by the 
government of Evo Morales, was initially justified claiming it would link two regional centres and 
bring development to an area that was difficult to access, especially during the rainy season. The 
project was opposed by lowland indigenous peoples, organised under the banner of the regional 
Confederation of Indigenous Peoples of the East, Chaco, and Bolivian Amazon (CIDOB).242 The 
project was also resisted by citizens not affiliated to any political party, former senior government 
leaders, as well as opposition politicians from the region known as Media Luna.243 Denunciations 
of government plans to exploit hydrocarbons in the park, demands to expand coca farming, and 
even the implementation of a project under the auspices of the Initiative for the Integration of the 
Regional Infrastructure in South America (IIRSA) that would serve Brazilian hegemonic 
aspirations in the region were cited as the underlying motives for the construction of the road ((Paz 
2012; Fischermann 2012; Prada 2012; Tapia 2012 cited in Delgado (2017), pp.373 & 374). 
  
                                                          
241 Act 005 - Law of approval of the protocol between the Plurinational State of Bolivia and the Federative Republic 
of Brazil regarding the financing of the project of construction of the highway Villa Tunari - San Ignacio de Moxos 
(2010). 
242 The absence of prior, free and informed consultation with indigenous communities inhabiting the area as well as 
the environmental and human risks involved on the project, motivated several protests and marches from indigenous 
and non-indigenous Bolivians opposing the construction of the highway. With the support of Aymara and Quechua 
people linked to the National Council of Allyus and Markas of Qulasuyu (CONAMAQ), the CIDOB staged a march 
called the “VIII Indigenous March on Defence of the TIPNIS, Territories, Life, Dignity and the Rights of Indigenous 
Peoples”. The Bolivian government was forced to negotiate with the protesters: (Delgado, 2017)  
243 Primarily comprising prominent landowners in the Bolivian East, who had historically adopted a combative and 
racist stance against indigenous peoples, this group found itself gradually drifting away from power after the rise of 
the Movement Towards Socialism and the election of its founder, Evo Morales as president in 2005, including its 
branch in Santa Cruz de la Sierra: (Delgado, 2017, pp. 373 & 374). 
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FIGURE 4: area granted to the subcentral TIPNIS244 by TOC-NAL 00229 (TIOC)245 as well as 
the location of the proposed highway and polygon 7: (Westman, 2013, p.6) 
 
  
In response to the protests, and following negotiations between the government and the protesters, 
Act 180 - Protection of Indigenous Peoples in the Indigenous Territory and National Park Isiboro-
Sécure - TIPNIS was enacted declaring the TIPNIS a protected and intangible246 area and 
forbidding the construction of any highway in the territory. However, on 19 June 2012, the 
Bolivian Plurinational Legislative Assembly (Plurinational Legislative Assembly) enacted Act 
222 - Consultation of Indigenous Peoples in the Indigenous Territory and National Park Isiboro-
                                                          
244 In July 1988, indigenous residents in the area organised the Subcentral Indígena del TIPNIS (Subcentral TIPNIS). 
245 Since 2009, TCOs go under the term TIOC (Westman, 2013). 
246Source:http://www.la-razon.com/index.php?_url=/la_gaceta_juridica/Territorio-indigena-zona-
intangible_0_1530447013.html : accessed on 12 September 2018. 
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Sécure” (TIPNIS). Act 222 provided indigenous peoples in the area must be consulted in relation 
to the continuity of the TIPNIS’ intangible character and the construction of the highway. Some 
members of the Plurinational Legislative Assembly raised questions as to the constitutional 
validity of Act 180 and Act 222. In its Plurinational Constitutional Judgment 0300/2012, the Court 
was asked to decide this matter. A summary of what was at issue in this Judgment is whether 
indigenous peoples in the TIPNIS must be consulted about, first, the declaration of intangibility 
protecting the TIPNIS and, second the construction of the San Ignacio de Moxos - Villa Tunari 
highway. And if they must be consulted, then, is the result of any such consultation binding on the 
Bolivian government? I examine the detail of the arguments below. 
5.2 The data: Plurinational Constitutional Judgment 0300/2012  
The decision I analyse in this Chapter is the Plurinational Constitutional Judgement 0300/2012. 
This judgment was delivered by the Court on 18 June 2012 in response to two applications (the 
Applications)247 for a Declaration of Unconstitutionality (section 3.8.3-Chapter 3): 
 The first application 00157-2012-01 was lodged by two members of the Plurinational 
Legislative Assembly (the first applicants)248 on 27 February 2012.  
 The second application 00188-2012-01 was lodged also by two members of the 
Plurinational Legislative Assembly (the second applicants) on 28 February 2012. 
Both the first applicants and the second applicants are elected members249 of the Plurinational 
Legislative Assembly. In accordance with article 74 of Act 254 - Constitutional Procedural Code, 
“any member of the Plurinational Legislative Assembly is granted legal standing250 to lodge an 
application for a declaration of unconstitutionality”.  
                                                          
247 A request to a Court, a tribunal, or other body or decision maker: Butt, P., & Hamer, D. (Eds.). (2011) 
LexisNexis Concise Australian Legal Dictionary (4th ed.). New South Wales- Australia.: p.32 
248 The legal person making an application: Butt, P., & Hamer, D. (Eds.). (2011) LexisNexis Concise Australian 
Legal Dictionary (4th ed.). New South Wales- Australia.: p.548 
249 Article 149 of the Political Constitution of the Plurinational State of Bolivia (2009): to be a candidate to the 
Plurinational Legislative Assembly, one must satisfy the general requisites for public service, be 18 years of age at 
the time of election and have resided permanently for a least two years immediately prior to the election in the 
corresponding district. 
250 Legal standing: the entitlement of a person or organisation to invoke the jurisdiction of the Court to hear a case: 
Legal Nexis Concise Australian Legal Dictionary, p.548. 
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The decision in the Plurinational Constitutional Judgement 0300/2012 was reached by a majority 
vote of 6 to 1 out of the 7 judges in the Court.251 The judgment was delivered in two separate 
documents, both analysed below. The 6 majority judges issued one joint Majority Vote (MV)252 
with 1 minority judge issuing a separate Dissenting Vote (DV).253  
Regarding the contested articles of Act 180, both the majority and minority of the Court held that 
any issue raised with the lack of consultation to indigenous communities had already been resolved 
by the enactment of the later Act 222. Thus, it was not necessary for the Court to issue any 
pronouncement on the matter. As per Act 222, while the majority upheld the constitutional validity 
of the questioned articles of Act 222, the minority judge took a different view and found most of 
the questioned articles of Act 222 were inconsistent with the Bolivian Constitution and, therefore, 
they should be derogated.  
5.3 Procedural matters 
5.3.1 Consolidation of application number 00188-2012-01 and application 
number 00157-2012-01 
In accordance with the powers conferred to the Court by article 57 (I) of Act 027 - Law of the 
Constitutional Plurinational Tribunal (2012), the Court ordered application number 00188-2012-
01 and application number 00157-2012-01-to be decided together. This is due to the evident 
similarities between the legal matters raised in these two applications. The Court decided both 
applications jointly, with one resulting judgment: Plurinational Constitutional Judgment 
0300/2012. The central arguments of each application are discussed below.  
                                                          
251 There are 7 judges in the Plurinational Constitutional Court, and they are elected by universal suffrage. Article 199 
(I) of the Political Constitution of the Plurinational State of Bolivia (2009) provides that “[…] in addition to the 
general requisites to become a public servant, they must be at least 35 years of age and have specialised or credited 
experience of a least 8 years in the disciplines of constitutional law, administrative law or human rights law. For the 
purpose of determining merit, experience as a native authority under its system of justice shall be taken into account”. 
252Plurinational Constitutional Judgment 0300/2012: Majority vote. 
253 Plurinational Constitutional Judgment 0300/2012: Dissenting vote. 
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5.4 Overview of the applications: contravening articles, factual 
background and main legal issues 
5.4.1 Application number 00157-2012-01 
In this application dated 27 February 2012, the Court was called to decide on the constitutionality 
of certain articles254 (the contravening articles) of Act 222 .More particularly, Act 222 provided 
for indigenous peoples in the TIPNIS to be consulted regarding: a) the preservation of the 
intangible character of the TIPNIS as declared by Act 180 and b) the construction of the highway 
Villa Tunari - San Ignacio de Moxos across the TIPNIS.  
The first applicants alleged that articles 1, 3, 4 (a), 5, 6, 7, 8 and 9 of Act 22 contravened articles 
2, 13 (I), 14 (V), 30 (II) (15), 30 (III), 108, 403 and 410 (II) of the Bolivian Constitution. The first 
applicants also argued that the contravening articles in Act 222 were inconsistent with the Vienna 
Convention on the Law of Treaties (1961), the Convention 169 of the World Labour Organisation 
(1989) and the United Nations Declaration on the Rights of Indigenous Peoples (2007).  
5.4.2 Application number 00188-2012-01 
In this application dated 28 February 2012, the Court was asked to decide over the constitutionality 
of certain articles255 of Act 180. The Act declared the TIPNIS intangible territory and thus forbade 
the construction of the highway Villa Tunari - San Ignacio de Moxos across the TIPNIS.  
The second applicants argued that the contravening articles breached articles 7, 11 (I), 11 (II), 13 
(I), 17, 18, 19, 20, 30, 35, 36 (I), 37, 77 (I) and 82 (I) of the Bolivian Constitution. Furthermore, 
the second applicants argued that the contravening articles also breached the American 
Declaration of Human Rights and Duties of Man (1948); the American Convention on Human 
Rights (1969); and the Additional Protocol to the American Convention of Human Rights in the 
areas of Economics, Social and Cultural Rights (1969). 
                                                          
254 The contested articles are 1, 3 and 4 of Act 222. However, I note that the analysis of this Chapter focuses in the 
overall arguments rather than addressing each article separately. 1, 3, 4 (a), 5,6,7,8 and 9. 
255 The contested articles are 1, 3 and 4 of Act 180. However, I note that the analysis of this Chapter focuses on the 
overall arguments rather than addressing each article separately. 
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5.5 The block of constitutionality and its relevance in terms of the 
Plurinational Constitutional Judgement 0300/2012. 
Both applicants and the respondent256 refer international documents in their submissions. The 
Court also uses these international documents in its decision.  The use of these international 
documents is permitted because the Bolivian Constitution incorporates a block of constitutionality. 
This trend of incorporating a block of constitutionality originated in Europe in the late 1950s. It 
was adopted by several countries in Latin America within the new set of constitutions arising from 
the global trend of democratisation during the 1990s in response to the socio-political conditions 
of the region (Góngora-Mera, 2017).257 He defines it as: 
 
[…] a set of norms and principles with constitutional rank that can be invoked (1) in constitutional 
reviews as parameters of constitutionality and (2) in constitutional writs when human rights 
protected by these norms are violated. Usually, the block of constitutionality encompasses the 
constitution stricto sensu, international declarations of human rights, such as the Universal 
Declaration258 and the American Declaration,259 and human rights treaties ratified by the state. 
(2017, p.238) 
 
Article 401 (II)260 provides that “some international human rights treaties and conventions and the 
norms of communitarian law, which have been ratified by the country, are also components of 
constitutional law”.261 Accordingly, if there is an allegation that domestic legislation and/or 
administrative regulations have been enacted in breach of the provisions of an international 
                                                          
256 A party to a Court application against whom relief is claimed by an applicant or appellant: Butt, P., & Hamer, D. 
(Eds.). (2011) LexisNexis Concise Australian Legal Dictionary (4 ed.). New South Wales- Australia.: p.509 
257 For a more detailed discussion of this topic see: von Bogdandy, A., Mac-Gregor, E.F., Piovesan, F., and Antoniazzi, 
M.M. (2017). Transformative Constitutionalism in Latin America: the emergence of a new Ius Commune: Oxford 
University Press: particularly Chapter 12. 
258United Nations Universal Declaration of Human Rights (1948). 
259American Declaration of the Rights and Duties of Man (1948).  
260 Political Constitution of the Plurinational State of Bolivia (2009). 
261 Political Constitution of the Plurinational State of Bolivia (2009): art.410 (II). 
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document granted constitutional rank, the Bolivian Constitution allows for an application for a 
declaration of unconstitutionality to be brought against it.  
5.6 Application 00188-2012-01: main legal issues with Act 180 
Act 180 declared the TIPNIS and its social-cultural and natural heritage an environmentally 
protected area, and the habitat of the Chimán, Yuracaré and Mojeño-Trinitario people.262 Article 
1(III) established the intangible character of the TIPNIS.263 The protection and conservation of 
this area was declared a primordial interest of the Plurinational State of Bolivia. This had the 
purpose of guaranteeing the conservation, sustainability and integrity of its life systems, the 
functionality of its ecological cycles and the natural processes of harmonious coexistence with 
Mother Earth and her rights.264 Act 180 forbade the construction of the Villa Tunari - San Ignacio 
de Moxos highway or any other highway in the TIPNIS territory.265 Lastly, Act 180 provided for 
the adoption of any necessary legal measures to revert, void and leave without effect any 
government legislative or administrative measures that may contravene the protected character of 
the TIPNIS.266 
The second applicants argued that some articles of Act 180 contravened the Bolivian Constitution. 
This is because, firstly, these provisions precluded the government’s implementation of 
development projects and policies in compliance with its constitutional obligations towards 
Bolivian society, and especially to the indigenous group inhabiting this area. Secondly, the 
declaration of intangibility of the territory also interferes with indigenous peoples’ rights to the 
management of their own territories. 
Finally, the second applicants claimed that one of the most fundamental rights granted to 
indigenous peoples in article 30 (II) (15) of the Bolivian Constitution and international treaties is 
“the right to prior, free and informed consultation each time a legislative or administrative measure 
may be foreseen to affect them”.267 The second applicants argued that Act 180 declaring the 
                                                          
262 Act 180 Protection of the Indigenous Territory and National Park Isiboro-Sécure (TIPNIS) (2011): article 1(I). 
263 Act 180 Protection of the Indigenous Territory and National Park Isiboro-Sécure (TIPNIS) (2011). 
264 Act 180 Protection of the Indigenous Territory and National Park Isiboro-Sécure (TIPNIS) (2011): article 2. 
265 Act 180 Protection of the Indigenous Territory and National Park Isiboro-Sécure (TIPNIS) (2011): article 3. 
266 Act 180 Protection of the Indigenous Territory and National Park Isiboro-Sécure (TIPNIS) (2011): article 4. 
267 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (15). 
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TIPNIS territory intangible without indigenous peoples’ consultation contravened the Bolivian 
Constitution as well as international treaties. 
5.7 Application 00157-2012-01: main legal issues with Act 222 
The first applicants alleged that Act 222 contravened the Bolivian Constitution and international 
treaties for the following reasons: 
 Matter has already been resolved by the enactment of Act 180: 
Act 222 stipulates that indigenous peoples must be consulted in relation to the character 
intangible of the TIPNIS, and by extension the construction of the highway. The first applicants 
argued this consultation process is not necessary, as both issues have been already resolved 
following negotiations between indigenous peoples in the TIPNIS and the Bolivian 
government resulting in the enactment of Act 180. 
 The collective owners of the land must be the ones consulted: 
On 13 February 2009, collective ownership of the territory of the TIPNIS Protected Area was 
granted to the indigenous peoples of the Subcentral TIPNIS under Title TCO-NAL-000229 
(TIOC). Act 222 provides for the inclusion in the consultation process of other groups that are 
illegally occupying parts of the territory, in violation of the legal rights of the collective owners 
of the land.  
 Absence of good faith: 
The consultation must be done in good faith. However, the Bolivian government has breached 
this requirement because it has imposed, in an arbitrary manner, the consultation of indigenous 
communities regarding a project already in execution where contracts had already been signed 
and international funding received.  
 Procedural breaches: 
The consultation’s procedural requirements imposed by Act 222 breach the Bolivian 
Constitution’s requirement. This is because the consultation process must be undertaken in 
accordance with the procedures, mechanisms, timeframes and institutions of the indigenous 
communities to be consulted. Act 222 imposes some procedures that are inconsistent with this 
constitutional requirement. 
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5.8 The respondent’s allegations: the legal arguments of the 
Plurinational Legislative Assembly  
In accordance with article 76 of Act 027 - The Constitutional Plurinational Tribunal (2012), the 
head of the Plurinational Legislative Assembly (the respondent) received formal notification of 
the two applications and was given the opportunity to respond on behalf of the branch of the 
government that enacted the “allegedly” unconstitutional legislation.268As this was the 
Plurinational Legislative Assembly, its president argued the following main points in response to 
both applications: Act 180 declared the intangibility of the TIPNIS, which precludes the 
construction of the highway. However, in accordance with the Bolivian Constitution, these two 
measures cannot be arbitrarily imposed on the indigenous inhabitants of the territory without first 
obtaining their agreement through a formal consultation process. Consequently, by enacting Act 
222, the Plurinational Legislative Assembly is seeking to fulfil rather than breach its constitutional 
and international obligations. 
5.9 The central legal issues to be decided by the Court 
Indigenous peoples’ constitutional right to be consulted regarding any legislative or administrative 
measures that may be foreseen to affect them is one of the essential communitarian indigenous 
rights.269 Both the first and the second applicants argued that the contravening provisions in Act 
180 and Act 222 are likely to affect the indigenous communities in the TIPNIS, and therefore, they 
must be consulted. The central legal matters to be decided by the Court, in the light of the current 
constitutional provisions, can be described as follows: 
1) First to confirm if the intangible character of the TIPNIS and the construction of the 
highway are issues concerning indigenous peoples’ constitutional right to prior, free and 
informed consultation (right to consultation), particularly the ones who were granted land 
titles; and 
                                                          
268 Act 180 - Protection of Indigenous Territory and National Park Isiboro- Secure – TIPNIS (2011) and Act 222- 
Consultation of Indigenous Peoples of the Indigenous Territory and National Park Isiboro- Sécure – TIPNIS (2012). 
269 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (15). 
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2) Second, if the Court were to answer the first question in the affirmative, to decide as to the 
actual, substantive scope and procedural requirements of this indigenous communitarian 
right in the context of the Bolivian Constitution and international treaties.270  
5.10 The Court’s interpretation of Vivir Bien  
The majority of the Court considers the concept of Vivir Bien is an organising principle-value 
advocated by indigenous peoples for whom it embodies: 
 
A life in plenitude that implies to know how to live and coexists in harmony and equilibrium; in 
harmony with Mother Earth’s cycles, as well as the cosmos, life and history’s cycles and; in 
equilibrium with all forms of existence without a hierarchical relationship and on the understanding 
that everything is important for the continuity of life. (MV, p.19) 
 
The definition of the concept of Vivir Bien provided by the majority judges discusses notions 
addressed earlier in this study about achieving a harmonious coexistence between the communities 
inhabiting Mother Earth (section 2.5.5-Chapter 2). In doing so, it rejects the hierarchical 
structuring of human beings and non-human beings based on racial classifications. Furthermore, 
it involves moving past Western Modernity’s anthropocentric perception of Mother Earth as an 
object. In accordance with Latin American Decolonial Thought (section 1.3-Chapter 1), these two 
characteristics are central to the prevalence and continuity of the dominant paradigm of Western 
Modernity. The concept of Vivir Bien as a decolonising legal project rejects both the objectification 
of Mother Earth, and the foregrounding of human beings above other forms of life. 
In their vote, the majority judges point out that article 8 (I) of the Bolivian Constitution categorise 
the concept of Vivir Bien as the central ethical and moral principle to be promoted and encouraged 
                                                          
270 For further discussions see: Anaya, S. J. (2015). Report of the special rapporteur on the rights of indigenous peoples 
on extractive industries and indigenous peoples. Arizona Journal International and Comparative Law, 32(109), 110-
141.; Lacroix, L. (2012). Indigenous territoriality and political agenda in Bolivia (1970-2010). Revista de l'Institue 
Catala d' Antropologia, 17(1), 60-77 and Ward, T. (2011). The right to free, prior and informed consent: indigenous 
peoples' participation rights within international law. Northwestern Journal of International Human Rights, 10(2), 54-
84.  
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by the Bolivian state (section 4.2.3-Chapter 4). Article 8 (II) provides the values supporting the 
new Bolivian state aimed at Vivir Bien. In the opinion of the majority of the Court, the concept of 
Vivir Bien is embedded in both sections of article 8. Hence, they define it as: 
 
a [constitutional] principle, but also the underlying basis of all the [constitutional] values, it follows 
then, that the part of the Bolivian Constitution that includes its values and principles (parte 
axiológica y principista) is directed, within the plurality that characterises the new Bolivian State 
towards the achievement of Vivir Bien and this implies a paradigmatic change in all areas. (MV, 
p.18) 
 
The new Bolivian Constitution symbolises a change of paradigm, with the concept of Vivir Bien 
as the ideological and philosophical bedrock of this paradigmatic shift: 
 
If we consider the dogmatic part of the Bolivian Constitution and assume that the preamble 
symbolises the synthesis and pure essence of the Bolivian Constitution’s axiological guidelines for 
the new State, then this new State has as its primordial purpose, the material consolidation of the 
concept of Vivir Bien. (MV, p.20)  
 
On the other hand, the minority judge centres his interpretation on the notion of life as a guiding 
principle of the plural society. In a more specific and targeted manner than the generic statements 
of the majority quoted above, the minority judge refers to the notion of life but with an emphasis 
on culturally diverse understandings of what living entities mean and how this diversity influences 
the new state (DV, p.5). The judge also refers to indigenous’ broader understanding of the right to 
life, its protection and its intersection with other constitutional rights (DV, p.5). According to the 
minority judge, from an indigenous perspective, the law’s core principle is the fundamental right 
of nature and the right to life of all living beings that constitute and inhabit Mother Earth. Human 
beings as members of this “community of life must also follow these norms” (DV, p.10). He argues 
that “life as a fundamental right is not only essential to the existence of every living entity, but also 
to the existence of diverse communities and the exercise of their legal rights” (DV, p.6).From the 
very beginning, the minority judge introduces arguments targeted at challenging a Western 
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Modernity’s anthropocentric focus on prioritising the constitutional protection of individual 
human rights over the legal protections of nature’s rights.  
The next line of reasoning followed by the minority judge sees the concept of Vivir Bien as a 
critique to the dominant paradigm of Western Modernity. The majority also notes that achieving 
Vivir Bien requires a paradigm shift in all areas, yet they then appear to circumscribe this 
paradigmatic change to the reformulation of what they describe as the “current industrialist and 
predatory civilising model as well as the need to adopt a sustainable approach to the exploitation 
of natural resources and biodiversity” (MV, p.18). On the other hand, the minority judge, considers 
that the concept of Vivir Bien represents indigenous peoples’ civilisation. It proposes a non-
Western based civilisation with different logics and cosmovisions. Both the majority and the 
minority agree that negotiating the constitutional intersection of these two models of civilisation 
requires engaging in an intercultural dialogue within the context of a new type of law (MV, p.19) 
and based on a plural and intercultural interpretation of legal rights (DV, p.8). The purpose is to 
advance the concept of Vivir Bien as a decolonising legal project. This represents an example of 
what Santos (2014) in his Epistemologies of the South proposes as decolonising tools in the form 
of the ecology of knowledges based in Western and indigenous knowledges promoting an 
intercultural translation between these two paradigms (section 1.2.6-Chapter 1). 
5.11 The Court’s interpretation of the four principles of Vivir Bien  
5.11.1 First principle: Plurinational and communitarian state 
The majority vote begins its legal reasoning noting that indigenous rights transverse the whole 
Bolivian Constitution. They remark that article 1271 creates a new model of state that is, among 
other characteristics, plurinational and communitarian. This is a direct consequence of the 
incorporation with equal constitutional standing of communitarian indigenous rights and Western-
style individual rights (section 4.3.1-Chapter 4). The aim of this incorporation is to move away 
from the one nation – one culture model, towards a plurinational and communitarian one. 
                                                          
271 Political Constitution of the Plurinational State of Bolivia (2009). 
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The majority also mentions indigenous peoples’ constitutional right to self-determination and 
autonomy within the framework of the unified Bolivian state. It follows then, that according to the 
Bolivian Constitution, this plurinational and communitarian state must allow indigenous peoples 
not only the exercise of their political, judicial and legal systems in accordance with their 
cosmovisions272, but it must guarantee their participation in the national state’ organs and 
institutions273. Similarly, the minority judge says that the plurinational aspect symbolises the will 
to construct and participate in a common government that recognises cultural differences as well 
as incorporating them into the state’s institutions (DV, p.2). 
The minority judge discusses how the constitutional incorporation of indigenous rights is the result 
of protracted and often violent political struggles (DV, p.3). His definition of the plurinational 
state foregrounds indigenous rights within the new model of the Bolivian state: 
 
a political, legal, territorial and economic organisation that seeks to constitute a fair and harmonious 
society cemented upon decolonisation and the consolidation of the identities of indigenous nations 
and peoples. Therefore, the plurinational state adopts a non-classic structure that does not respond 
to the mono cultural logic of Western civilisation. Essentially, the plurinational state is sustained 
on the concept of pluralism or the existence of many. It embodies new ways to construct a state 
based on indigenous peoples’ struggles and demands. (DV, p.1) 
 
The minority judge observes that the plurinational state represents a new kind of political 
organisation (DV, p.2) framing the coexistence of all the communities that make up the Bolivian 
people.274 This new plurinational state embodies “a singular unity of plural and diverse 
communities that coexist within the same state” (DV, p.5). In the opinion of the minority judge 
the enactment of the Bolivian Constitution: 
  
                                                          
272 Political Constitution of the Plurinational State of Bolivia (2009):30 (II0 (14). 
273 Political Constitution of the Plurinational State of Bolivia (2009): 30 (II) (18). 
274 For a definition of the Bolivian people see article 3 of the Political Constitution of the Plurinational State of Bolivia 
(2009). 
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symbolises a foundational moment, the commencement of a process of ongoing and systematic 
construction of this new plurinational state. Furthermore, the institutions of the plurinational state 
as established by the new Bolivian Constitution, are also part of this process and they have been 
assigned as their goal, the building, deepening and strengthening of the legal pluralism along with 
the shaping of the plural justice and the decolonisation of the Bolivian state and society. (DV, p.2) 
 
The majority also notes that this new plurinational state, as per the words of the preamble, 
represents an historical challenge of collectively building a new state’s model. This new state aims 
to move forward “a democratic, productive and peaceful Bolivia, committed to indigenous 
peoples’ integral development and self-determination” (preamble, paragraph 4). Majority and 
minority judges agree that this must be achieved within the unity of the Bolivian state and without 
fracturing the territorial integrity of Bolivia This plurinational state promotes the coexistence 
between indigenous and non-indigenous communities, in equality of conditions, and within their 
own practises and logics as civilisations (DV, p.2). 
I note that while the majority and the minority judge coincide that indigenous rights are at the 
centre of the new plurinational state and the concept of Vivir Bien, yet there is a noticeable 
difference in their approaches. The majority adopts a more neutral tone, discussing the 
plurinational aspects in a manner that resembles judicial decisions in Western courts as evidenced 
by the type of discussion and language used: 
 
The quoted jurisprudence clearly establishes that the new constitutional order has as its purpose the 
collective construction of the new state, in which pluralism provides the central base of the new 
judicial, political and social structure and whereby individual and collective rights must be 
protected by the state as well as creating the state’s duty of materialising constitutional rights in 
accordance with the provisions of the Bolivian Constitution. (MV, p.22) 
 
On the other hand, the minority judge mentions very early on that the colonial violence of the past 
and the need to decolonise the model of state as embodied by the one nation – one culture Western 
Modernity’s notion of state organisation (DV, p.1-2). In that sense, Vivir Bien’s role as a critique 
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and alternative paradigm to the dominant paradigm of Western Modernity is very clearly 
articulated through the whole dissenting vote as evidenced by the quote provided below: 
 
The plurinational state was born out of the constituent process from indigenous peoples’ political, 
economic, social, cultural and spiritual reality and cosmovisions. Their epistemologies and 
cosmovisions have been systematically denied by the classic liberal and colonial state but their 
existence is now recognised. (DV, p.1) 
 
With regards to the new state’s communitarian aspect, I note that the majority and minority votes 
share two starting points. The first is the fundamental importance of indigenous rights to the 
consolidation of this new Bolivian state. The communitarian aspect is exemplified by the Bolivian 
Constitution’s article 30 granting indigenous peoples’ communitarian rights (section 4.3.1.2-
Chapter 4). Second, in line with the desire to preserve the country’s unity, achieving Vivir Bien as 
a harmonious and balanced coexistence between communities inhabiting Mother Earth, requires 
the whole Bolivian society involvement as a community. Hence, the majority speaks of this 
“collective construction of the new Bolivian state” (MV, p.21). This communitarian state 
epitomises both, indigenous communitarian rights’ equal constitutional recognition and hierarchy, 
as well as privileging communitarian aspects of social life from the wider perspective of the 
Bolivian society. 
Furthermore, both the majority and the minority agree that the new state represents a point of 
departure from traditional models of Western modern liberal constitutions. This is because the 
focus in the Bolivian Constitution is the recognition and protection of indigenous and non-
indigenous communitarian rights, rather than adopting liberal modern approach’s privileging 
individual rights. As the majority vote notes: 
 
The constitutional protection of fundamental rights deviates from the traditional protectionism 
exclusively focused on the individual, by adopting instead a novel constitutional structure where 
fundamental rights are guaranteed not in an isolated manner but as consequence of a collective 
endeavour aimed at their protection. (MV, p.21) 
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The minority judge also agrees and notes that: 
 
The plurinational state […] transcends the model of liberal and monocultural state grounded in the 
protection of individual rights. […] This does not signify the denial of individual rights and 
guarantees. However, the plurinational approach to legal rights conceives them first as collective 
rights in pursuit of social interest and second as individual rights that must be exercised for the 
benefit of each community. (DV, p.2) 
 
I argue that the consequence of this recognition is that within this new conception of plurinational 
and communitarian state, constitutional rights, duties and guarantees cannot solely be based on the 
traditional modern liberal perspective. This approach permitted the continuity of the colonial 
difference turning indigenous peoples’ legal systems and political systems into its blind spot. This 
novel model of state must reach out to a plurality of sources of law and rights. It must transcend 
the model of liberal and monocultural state based on the individual citizen (DV, p.2). For 
indigenous peoples, their communitarian rights do not represent the fruit of a rational, disembodied 
and racially superior intellect but the embodiment of the communitarian coexistence and practices 
of diverse groups in a specific time and space. The dissenting judge observes that: 
 
Departing from these ideas, the essential need to construct a community of communities, breaks 
away from the paradigm of the universal and hegemonic role of one culture, in this case dominant 
Western culture, over other non- Western cultures. (DV, p.2) 
 
Likewise, the majority vote also notes that the creation of this community of communities requires 
“a state based on respect and equality as well as the supremacy of the principles of solidarity and 
harmony as per the preamble” (MV, p.20). Moreover, within the plurinational and communitarian 
state, legal rights in general cannot be isolated but, rather, exercised in the context of a specific 
“situated” social group. Furthermore, the minority judge observes that there is no one source of 
legal rights but a diversity of sources, thus, the only way to develop the legal rights applicable to 
this community of communities is to engage in a complementary and intercultural dialogue. In 
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support of this argument, he alludes to the values of the new Bolivian state listed in article 8 (II)275 
and the type of state created by article 1.276 Both are necessary elements in the pursuit of Vivir 
Bien as the goal of the Bolivian Constitution. The Court’s majority vote adds that, in terms of 
ensuring constitutional rights receive equal respect and hierarchy, article 13 (1)277 provides that 
they are “inviolable, universal, inter-dependent, indivisible and progressive”. In similar vein, 
article 13 (3)278 stipulates that “the constitutional classification of rights does not determine the 
hierarchy or superiority of some rights over others” (MV, p.21). Article 14 (1)279 consecrates the 
right to equality within the framework of this plurinational and communitarian state (MV, p.22). 
The majority remarks again in the importance of article 8280, which presents a vision beyond the 
individualist concept of the state and towards the collective construction of a state whose key role 
is to realise Vivir Bien (MV, p.21). 
In summary, the majority and the minority votes agree that the constitutional incorporation and 
implementation of communitarian indigenous rights constitutes a core element in the configuration 
of the new model of plurinational and communitarian state. The role of this new state in achieving 
Vivir Bien is to “construct a just and harmonious society, built on decolonization, without 
discrimination or exploitation, with full social justice, to strengthen the plurinational identities” 
(section 4.2.3-Chapter 4).281  
5.11.2 Second principle: Pluralism 
5.11.2.1 Territorial pluralism  
The Court’s majority vote provides a detailed discussion of the evolution of indigenous peoples’ 
rights to their land and territories contained in international documents. The majority judges point 
out that recognition of indigenous peoples’ ancestral connection to their territories is one of 
international law’s main criteria of its definition of indigenous peoples (MV, p.30). These 
                                                          
275 Political Constitution of the Plurinational State of Bolivia (2009). 
276 Political Constitution of the Plurinational State of Bolivia (2009). 
277 Political Constitution of the Plurinational State of Bolivia (2009). 
278 Political Constitution of the Plurinational State of Bolivia (2009). 
279 Political Constitution of the Plurinational State of Bolivia (2009). 
280 Political Constitution of the Plurinational State of Bolivia (2009). 
281 Political Constitution of the Plurinational State of Bolivia (2009): article 9 (1). 
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international documents are specifically mentioned in both applications. The majority maintains 
that in accordance with the Bolivian Constitution and the international documents incorporated 
into the constitutional text as per the block of constitutionality (section 5.5- this Chapter), 
indigenous peoples enjoy the following rights to their lands and territories: 
 Indigenous peoples have the right to the lands, territories and resources which they have 
traditionally owned, occupied or otherwise used or acquired.  
 Indigenous peoples have the right to own, use, develop and control the lands, territories 
and resources that they possess by reason of traditional ownership or other traditional 
occupation or use, as well as those which they have otherwise acquired.  
 States shall give legal recognition and protection to these lands, territories and resources. 
Such recognition shall be conducted with due respect to the customs, traditions and land 
tenure systems of the indigenous peoples concerned (MV, p 33).282 
In the opinion of the majority, indigenous peoples’ inherent rights to their lands and territories 
configure other indigenous collective rights, such as the right to be consulted. Thus, indigenous 
peoples’ undisturbed exercise of their collective rights is indissolubly linked to the extent and 
scope of their rights over their lands and territories (MV, p.32). The exploitation of non-renewable 
resources on their lands or the implementation of mega-projects are, according to the majority 
vote, clear examples of government activities that require indigenous peoples in the affected areas 
to be consulted (MV, p.35).283  
On a different line of argument, the minority judge dedicates a lengthy discussion to indigenous 
notions of land and territory and their relevance to indigenous peoples. He notes that land and 
territory are different concepts, but they are at the heart of indigenous peoples’ historical struggles 
and demands (DV, p.8). He defines land as the physical, geographic and vital space directly 
occupied by a family unit or an indigenous community and the source of their basic subsistence 
needs (DV, p.8). The minority judge notes that territory has a wider meaning as: 
                                                          
282 United Nations Declaration on the rights of Indigenous Peoples (2007): Article 26. 
283 See section 4.3.1.2 of Chapter 4 for a discussion of article 30 (II) (15) of the Bolivian Constitution. 
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[…] the geographical space in which indigenous peoples live and develop. It is linked to their 
ancestry, culture, historical tradition, institutions and cosmovisions. It is an irreplaceable cultural, 
economic and social space for their flourishing and survival as indigenous peoples. (DV, p.8) 
 
The minority judge observes that land and territory need to be interpreted considering indigenous 
peoples’ decolonising and liberating horizon (DV, p.8). This is because their struggles for land and 
territories are intimately connected with their demands for emancipation, self-determination and 
freedom, which are shaped by their understanding of land and territory as “la casa común” (the 
common house) for all species (DV, p.8). This deep-rooted relationship between indigenous 
peoples and their land and territory is, according to their cosmovision, not just physical but also 
spiritual and deserving full legal protection. In the case of the Bolivian Constitution, the minority 
judge mentions that this is evident, for example, in the preamble’s reference to “the Bolivian 
people’s struggles for land and territory” or the recognition in article 30 (II) (4) “indigenous 
peoples’ rights to self-determination and territoriality” (DV, p.9).284 Furthermore, article 394 
(III)285 stipulates that the “state recognises, protects and guarantees communitarian or collective 
property, which includes rural native indigenous territory, native, intercultural communities and 
rural communities”.  
The minority judge criticises Western Modernity’s perception of land as a mere object to be 
commercialised for individual profit. He contrasts this approach with indigenous cosmovisions of 
land as a living entity that does not need to be “owned” and allows indigenous peoples to procure 
from their land everything indispensable to ensure Vivir Bien (DV, p.9). From this perspective, 
then, the survival of human beings is clearly dependent on the preservation of the good health of 
their land and territory.  
The minority judge also examines international treaties regarding indigenous rights and concludes 
that, consistent with the implementation of the block of constitutionality, certain international 
documents has been granted constitutional rank. Thus, its provisions have a higher legal hierarchy 
than ordinary Acts enacted by the Plurinational Legislative Assembly, including Act 180 and Act 
222. 
                                                          
284Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (4). 
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In summary, the minority judge approaches notions of land and territory from a different angle 
than the majority judges. His initial argument about the central role of life within a legal system 
and the need to adopt an intercultural interpretation of it (section 5.10-Chapter 5) is a starting point 
for his later argument about indigenous peoples’ broader understanding of their territory as: 
 
alive and embodying the basic cell for the existence and the advancement of their cultural identity 
as well as the communication of their ancestral knowledge about, and of, their community. In this 
sense, the great house, the land without evil, the sacred hill can be considered as a living entity. 
(DV, p.9)  
 
The Court’s majority also recognises the importance of life as life in plenitude or Vivir Bien 
(section 5.10-Chapter 5), their discussion about land and territory appears to prefer a Western-
based approach. This is because the majority vote, concentrates their arguments on two main areas. 
First, they refer to international documents and the block of constitutionality as the mechanism of 
constitutional incorporation of international rights and obligations. Second, the vote relies on these 
international documents to define indigenous peoples’ rights to their lands and territories. Thus, 
the position of the majority vote is clearly delimited by the international framework. The main 
issue with this approach is that, as Anghie and Chimni (2004) note, international law has often 
played an instrumental role in reproducing the colonial distinction between civilisation and 
barbarism, thus, justifying “civilising missions” being deployed over these “primitive” people and 
their lands and territories.   
Another difference between the majority and minority votes is the fact that the minority judge 
extends his discussion on land and territory to encompass the concepts of environment and 
intangibility. The majority does not address these concepts in their decision. At this is a point there 
is a clear distancing between the majority and the minority. Ultimately, this difference of positions 
leads to significant consequences at the time of their votes.  
5.11.2.2 A plural interpretation of the concept of environment  
The dissenting judge continues his discussion on the significance of land and territory for 
indigenous peoples by examining environmental protection mechanisms included, both in 
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international treaties and the Bolivian Constitution (DV, p.11). He notes international law protects 
indigenous peoples’ right to a healthy environment. The minority judge observes that, the opening 
paragraph of the Bolivian Constitution’s preamble, describes the different geographical areas that 
have formed Bolivia since “ancient times” and, hence, alludes indirectly to the bond between 
indigenous peoples and their territory and environment (DV, p.11). This relationship is considered 
fundamental, and the Bolivian Constitution as well as international treaties recognise it and aim to 
protect it. Next, the minority judge references article 33,286which proclaims, “that everyone has 
the right to a healthy, protected and balanced environment”, and article 30 (II) (10)287 that 
guarantees indigenous peoples’ right to “live in a healthy environment, with appropriate 
management and exploitation of ecosystems” (DV, p.12-13). I read this part of the dissenting vote 
as advancing two main ideas. First, the minority judge combines both indigenous and Western-
based understandings of the environment to propose an intercultural interpretation of the 
associated constitutional rights. This aligns with previous discussions about approaching 
constitutional rights from an intercultural perspective. Second, his ideas can be linked to some of 
his previous arguments about the importance of the environment for the sustainable development 
of the country and his emphasis on the concept of Vivir Bien as a “system of life” (DV, p.19). He 
also warns that indigenous peoples’ cosmovisions are guided by the need to defend life from the 
threat of Western conceptions of land and territory as inert objects, isolated from human beings 
and subject to their control (DV, p.19). For the minority judge, the concept of Vivir Bien represents 
a life in plenitude. It requires understanding the notions of land, territory and environment from a 
holistic perspective connecting human beings and non-human beings to the continuum of life 
embodied by Mother Earth. He then notes that the exclusion of indigenous peoples’ cosmovisions 
based on a racial classification that considers them, their lands and territories inferior or “invisible” 
contradicts the aims of Vivir Bien (DV, p.19). In his opinion, in the past, this frequently took the 
shape of “an institutional apartheid implemented by the republican state through the application of 
policies that represented a serious attack against indigenous cosmovisions” (DV, p.20). 
From discussing the crucial role that land, territory and environment play in indigenous peoples’ 
lives, their spiritual and physical connection with Mother Earth and the importance accorded to 
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communitarian indigenous rights in the Bolivian Constitution and in international treaties, the 
minority judge concludes that articles 30288 and 33289 make it abundantly clear that the position of 
the Bolivian state should be framed by Vivir Bien (DV, p.20). I weigh up this assessment in the 
conclusions to this Chapter. The next point the minority judge discusses is the notion of 
intangibility. This notion, together with the concepts of land, territory and environment, constitutes 
what the indigenous peoples describe as their communitarian search for a life in plenitude or Vivir 
Bien. 
5.11.2.3 A plural understanding of the notion of intangibility 
The dissident judge sources a general definition of the term intangible as something that cannot or 
should not be touched.290 Synonyms of the word emphasise this idea of untouchable, immaterial, 
spiritual, and ethereal (DV, p.15). The minority judge explains that intangible denotes an entity 
without physical content, belonging to the spiritual and not to the physical world. An entity that 
cannot be apprehended or perceived through the senses” (DV, p16). In a more extensive definition, 
the judge concludes that the term describes “everything that deserves extraordinary respect and 
should not be altered or damaged” (DV, p.16). He notes, modern liberal legal systems link, the 
concepts of tangible and intangible to the idea of heritage.291 He observes that: 
 
Tangible heritage are all those assets that the human beings as social and cultural beings built by 
modifying the natural environment. They can be touched and occupy a physical space. Intangible 
heritage, on the other hand, is sometimes called “intangible cultural heritage” and is defined as the 
uses, representations, expressions, knowledges and techniques inherent to intangible cultural 
heritage. This cultural heritage is immaterial, and it is transmitted from generation to generation. It 
is constantly recreated by communities, according to their environment, their interaction with 
nature and their history, instilling a sense of identity and continuity and thus contributing to 
promote respect for cultural diversity and human creativity. (DV, p.16) 
                                                          
288 Political Constitution of the Plurinational State of Bolivia (2009). 
289 Political Constitution of the Plurinational State of Bolivia (2009). 
290 Dictionary of the Royal Academy of Spanish Language: https://dirae.es/palabras/intangibilidad : accessed on 30 
January 2019. 
291 The minority judge references patrimonio tangible (tangible heritage) and patrimonio intangible (intangible 
heritage). The definition he provides in his vote is very similar to the definition of tangible/intangible cultural heritage 
adopted by the UNESCO in Convention for the safeguarding of the intangible Cultural Heritage (2003).  
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The minority judge further notes in respect to the two applications, that the term intangibility is 
associated with a specific territory and presupposes the impossibility of intensive extraction of 
resources or the destruction of ecosystems or the natural, historic and ancestral habitat of the 
indigenous communities that form part of this territory (DV, p.16). The minority judge observes 
that: 
 
Indigenous peoples living in the territory declared intangible have their own cosmovisions. This 
may result in a clash between Western Modernity’s capitalist and extractive developmentalist logic 
and indigenous communitarian, holistic logic. It is the constitutional obligation of the plurinational 
state to consider both positions. (DV, p.17) 
 
In conclusion, the minority judge regards intangible territory as the natural, unaltered surface 
hosting, fragile, unique and vital environment or resources that are in a good state of conservation. 
Such territories sustain native biodiversity whose ecosystems, communities and genetic resources 
must be protected for study and scientific research. He also deems these characteristics to be more 
attuned with indigenous peoples’ practices and cosmovision. Thus, he states that “public usage 
must be strictly limited to the kind of activities traditionally undertaken by indigenous 
communities in the TIPNIS, in a balanced and harmonious coexistence with the ecosystem” (DV, 
p.17-18). The minority judge rejects an interpretation of the meaning of intangibility that is 
restricted to a literal linguistic interpretation (desde lo lingüístico seco y muerto). Such a restricted 
understanding could lead to an absurd result, unintended by the law. This is because, it may 
preclude the same indigenous communities, that the declaration is trying to protect, from accessing 
to their own natural environment or practising their mode of living, by considering any such 
“trespassing” as a breach of the requirement of intangibility. The minority judge interprets the 
declaration of intangibility to allow some room for limited human intervention, or a non-drastic 
degree of alteration, such as the close bond he describes between indigenous peoples and their land 
and territory. Thus, the foreigner, the intruder, the “Western other” cannot and should not intervene 
as it would upset the natural order, biodiversity or their environment. Consequently, the TIPNIS’ 
intangible character must be interpreted according to the scope given to the term by indigenous 
cosmovisions. Hence, any permitted human intervention must be allowed or rejected based in the 
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same criteria (DV, p.18) I note that this interpretation is consistent with current environmental 
legislation as explained in the next section. 
5.11.2.4 Legislative protection of the TIPNIS 
The TIPNIS’s status as protected area, national park, indigenous communitarian original land and 
intangible territory is established through several legislative and administrative provisions such as 
Act 1333 - Environmental Law (1992) and Supreme Decree 24781 Regulatory Framework of 
Protected Areas (1997).292 Article 60 of Act 1333 provides that protected areas have been 
classified state’s patrimony of public and social interest. Article 61 of Act 1333 provides that these 
areas of public and social interest are further classified per categories and zoning.293 Supreme 
Decree 24781 stipulates that each zone within a category must then be managed in accordance 
with the specific management policies for that type of category and zone.  
The TIPNIS has been included in the national park category294 and zoned as an intangible and 
integral protection area.295 Mamani Patana (2011) observes that this restrains public infrastructure 
activities, such as building a highway. Act 180 reaffirms this interpretation. Another element to 
consider is that collective ownership over 1.091.656 hectares of the TIPNIS was granted the 
Subcentral TIPNIS. Furthermore, Article 385 of the Bolivian Constitution provides that: 
I. The protected areas constitute a common good, and they form part of the natural 
and cultural patrimony of the country. They perform environmental, cultural, social 
and economic functions for sustainable development.  
II. Wherever rural native indigenous protected areas and territories are recovered, 
                                                          
292 The Act and the Supreme Decree are now also applicable in combination with Act 071 - Law of the rights of Mother 
Earth (2010) and Act 300 - Framework Law of Mother Earth and Integral Development for Living Well (2012).  
293 Act 1333 - Environmental Law (1992): article 61. 
294 See Article 20 of the Supreme Decree 24781- Regulatory Framework of Protected Areas (1997): The National or 
Departmental Park category has as its objective the strict and permanent protection of representative samples of 
biogeographic ecosystems or provinces and the resources of flora, fauna, as well as the geomorphological, scenic or 
landscape that contain and have a surface that guarantees the continuity of the ecological and evolutionary processes 
of their ecosystems. 
295 See Article 31 of the Supreme Decree 24781 Regulatory Framework of Protected Areas (1997): Its objective is the 
preservation of nature, guaranteeing its natural evolution and its pristine state. This area is made up of fragile 
ecosystems or biotopes that justify the declaration of the area and that warrant absolute protection, without allowing 
any modification to the natural environment. For this reason, activities for public use will not be allowed for conditions 
to be maintained in perpetuity. In this area, only authorised and regulated activities of guardianship and scientific 
research will be allowed. 
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shared management shall be undertaken, subject to the norms and procedures of 
rural (campesinos) native indigenous nations and peoples and respecting the goal 
of creating these areas.   
 
The combined reading of Act 3333 (60), Act 180 and the new Bolivian Constitution indicates that 
the TIPNIS can be simultaneously a protected area, national park and intangible area that is jointly 
managed by the Bolivian state and the Subcentral TIPNIS as the collective owners of the land. 
Hence, as per the above discussion of the minority judge’s position, the current legislation 
affecting the TIPNIS cannot be interpreted solely though the lenses of Western Modernity’s 
rational dualism that objectivises Mother Earth and “assumes human sovereignty over the planet” 
(Pelizzon & Ricketts, 2015, p.105). Furthermore, he interprets the legislative protection conferred 
over the TIPNIS by Act 180 as giving indigenous peoples’ a greater degree of control about their 
lands and territories as well as limiting “Western others” intervention.  
The Court’s majority questions and rejects the “legislative imposition” of declaring a territory 
intangible without consulting indigenous peoples but then circumscribes the purpose of the 
consultation to reaching an agreement and ensuring indigenous peoples share the wealth (riqueza) 
derived from the activity. One is left with the impression that the majority judges assume that 
indigenous peoples’ demands can and will be settled within the limits of modern liberal 
constitutionalism, albeit in its most “modern” and softer version. 
5.11.3 Third principle: Interculturality 
Interculturality is an important theme of the majority vote as it implicitly recognises two 
circumstances. The first one is the fundamental role played by nation-states in the rise and 
continuity of the dominant paradigm of Western Modernity. Furthermore, these nation-states are 
often based upon the idea of one nation – one culture, with the “other” nations and cultures being 
either assimilated or incorporated within the mainstream nation- state and culture or, in many 
cases, annihilated. In that sense, the majority acknowledges that the newly created plurinational 
state fulfils two functions. Firstly, by granting non-Western nations a place within the structure of 
this new plurinational state – as well as greater degree of autonomy and self-determination within 
their own territories – the Bolivian Constitution attempts to address the subordinated position of 
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historically relegated indigenous nations and cultures. Once the excluded nations and peoples have 
been included within the plurinational state, seemingly with equal hierarchy, then the very same 
plurinational state would provide the space for intercultural discussion and negotiation between 
Western based nation-state and culture, nations and indigenous peoples and intercultural 
communities (MV, p.23). The majority vote discusses intercultural dialogue as a medium for 
achieving the material implementation of the Bolivian Constitution. In that sense, they note: 
 
The concept of plurinational state has been formally introduced in the Bolivian Constitution with 
the essential purpose of ensuring an intercultural dialogue between different cultural groups, 
nations and indigenous peoples. (MV, p.19) 
  
The second circumstance is that this intercultural dialogue becomes possible, not only because 
these invisible others have been given a place within it, but also because the plurinational and 
communitarian state has incorporated a plurality of social, political, legal, economic and cultural 
organisations (MV, p.17)296 as participants of this ongoing and continuous intercultural dialogue 
(MV, p.19). As the majority concludes:  
 
The objective is to encourage the convergence of Western and non-Western knowledges, logics, 
values, principles and rights to create a new type of government and institutions, and a new breed 
of legal rights. Above everything else, the construction of a solid and progressive new state defined 
by its unity within diversity epitomises the crucial aim of the amended Bolivian Constitution. (MV, 
p.19)  
 
The principle of interculturality appears in the minority vote in the context of a discussion about 
the Court’s as the facilitator and conduit of intercultural dialogue between Western and non-
Western communities. The minority judge regards this as an unprecedented and decisive moment 
in the history of the Bolivian state: the rise of the plurinational and communitarian state (DV, p.2). 
It follows that the role of the Court, as the highest interpreter of the Bolivian Constitution, is to 
                                                          
296 Political Constitution of the Plurinational State of Bolivia (2009): article 1. 
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facilitate the construction of this plurinational and communitarian state (DV, p.3). Its input must 
focus on deepening the values of plurinationality, pluralism, interculturality, and the 
decolonisation of the Bolivian state and society. He observes that the recognition and adoption of 
legal pluralism means that Western legal systems are no longer the only source of rights and 
guarantees. The constitutional rank given to indigenous rights enables an intercultural dialogue 
between legal systems: 
 
This plural source of rights facilitates their intercultural interpretation and gives them an open and 
ductile character. It is this pliable quality that permits a shift in their understanding and transforms 
them. This is because they are now the product of this intercultural dialogue and not the superior 
creation of one dominant legal system. This dialogue between cultures and between civilisations 
rejects a static approach to legal rights by constantly seeking to re-signify their content to better 
adapt each right to the concrete issue. (DV, p.3) 
 
These comments can be linked to the minority judge’s earlier argument regarding the concept of 
Vivir Bien as life in plenitude, and the importance of protecting and preserving life in all forms as 
the defining goal of the legal system. Furthermore, this protection of life must consider the 
different cultural understandings of life which, in the case of indigenous peoples, extends to their 
close ties to their territory – including the environment and the tangible and intangible heritage 
within that land. The majority and the minority vote agree that given the plurinational and 
communitarian state’s role as a space of intercultural dialogue to resolve disputes and negotiate 
legal rights, a purely Western interpretation of the Bolivian Constitution will fail to do this. 
5.11.4 Fourth principle: Alternative to development 
In respect to the principle of alternative to development, the majority vote notes that achieving 
Vivir Bien entails rethinking the current civilising paradigm based on industrialism and 
depredation of nature. This is not to say that economic activities must cease, but to propose instead 
a sustainable use of natural resources and biodiversity, as well as to maintain environmental 
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balance as per article 342297 of the Bolivian Constitution (MV, p.18). In the opinion of the majority, 
Vivir Bien seeks to recover the concept of life as the central axis of the economy. This notion is 
central to indigenous cosmovisions for whom Vivir Bien “embodies a paradigm that contests the 
idea of development and the notion of unlimited economic growth” (MV, p.19). Hence, the 
majority favours an interpretation of the concept of Vivir Bien that shifts the focus of the economy 
from a predatory industrial model towards one that places the protection and preservation of life 
at its core. 
The minority judge’s position foregrounds the decolonising project embodied by the Bolivian 
Constitution. He references several indigenous cosmovisions as evidence of alternatives to the 
dominant paradigm of Western Modernity. Emphasis is given to contrasting the Western 
Modernity’s ideas of development with indigenous alternatives to development, as exemplified by 
the concept of Vivir Bien and its concern with ensuring life systems’ resilience (DV, p.19). This is 
relevant because, ultimately, lifting the intangible character of the TIPNIS and continuing with the 
construction of the highway is requested as part of regional agreements, entered by the Bolivian 
government, for the development of commercial routes across the continent. The environment 
impact of this project has raised the concerns of indigenous communities in the TIPNIS. Consistent 
with the line of argument adopted through his whole dissenting vote, the minority judge proclaims 
that: 
 
The indigenous concept of Vivir Bien considers the spiritual, affective and social dimensions of 
existence. Thus, it transcends Western ideas of development which focus only in the material and 
tangible dimension. In this context, the concept of Vivir Bien signifies a way of life based on 
conviviality, complementarity, and relationality between living entities and with an integral and 
holistic approach to life. […] This approach does not lead to the exercise of violence against the 
natural environment, to disrespect life, to the abuse, mistreatment or exhaustion of the land or the 
over exploitation of its fertility and wealth. From this perspective, human beings are part of Mother 
Earth. On the opposite, the Western paradigm of modern civilisation builds upon the idea of 
development. Sadly, this idea of development creates pollution and ecocide. It seeks uniformisation 
and mechanisation and represents a new form of colonialism. The development of some at the 
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expense of others, a type of modern slavery that generates quantity and destroys the quality of life. 
The Western dominant idea of development favours accumulation and extremism, it makes the rich 
richer and endangers harmony and stability. (DV, p.20-21) 
 
Having concluded his arguments about alternatives to Western development based on indigenous 
cosmovisions, the dissenting judge also inquiries into indigenous peoples’ relationship with 
Mother Earth. This is consistent with the line of argument running throughout the dissenting vote, 
namely that the concept of Vivir Bien describes a life in plenitude, for human beings and other than 
human-beings. 
5.11.4.1 The rights of Mother Earth: a biocentric legislative turn? 
The minority judge notes Western Modernity’s anthropocentric and colonial understanding of land 
and territory as inert – a thing to be exploited for commercial value and for the benefit of few to 
the disadvantage of many (DV, p.20). By contrast, indigenous perspectives compel the recognition 
of the rights of Mother Earth, along with the establishment of relationships of mutual respect and 
reciprocity between nature and humanity to secure the continuity of human history, and the defense 
of fundamental rights (DV, p.19). According to this view, the central tenet of the law is Mother 
Earth’s right to life and health. Every living entity enjoys this right, so human beings as members 
of this community of life must be mindful of their duty to abide by these rules. The minority vote 
points out that, currently, one of the biggest transformations within the language of legal systems 
is the recognition of the rights of other living entities besides human beings (DV, p.10).  
The minority judge observes that the Bolivian Constitution’s preamble, incorporates into the 
official language of politics and law, Mother Earth and its sacred character. Even though there is 
no express constitutional recognition of Mother Earth’s rights, article 13(II)298 stipulates that “the 
rights declared in this constitution shall not be understood to deny any other rights that are not 
enumerated” (DV, p.10). This is a well-established drafting pattern in legal documents, particularly 
constitutions, allowing the Court certain flexibility when called to decide on the interpretation and 
extent of legal rights. Furthermore, article 33 of the Bolivian Constitution prescribes that “human 
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beings have the right to a healthy, protected and balanced environment, and that the effective 
exercise of this right must countenance the normal and continuous development of human beings 
and other living entities” (DV, p.10). Although this is not uncommon wording for legal documents 
protecting the right to a healthy environment, extending this protection to other living things is a 
novelty, and explains its inclusion by the minority judge.  
Along similar lines, the Plurinational Legislative Assembly enacted Act 071 - Law of the rights of 
Mother Earth (2010) and Act 300 - Framework Law of Mother Earth and Integral development 
for Living Well (2012). Both Acts adopt the view that human rights cannot be fully guaranteed 
without the recognition and protection of Mother Earth’s rights. However, protecting Mother 
Earth’s rights cannot be ancillary to the protection of human rights: Mother Earth’s rights must be 
protected per se and beyond a mere anthropocentric approach. The safeguards granted to the 
TIPNIS must be interpreted by a joint reading of Act 071 and Act 300 in combination with Act 
1333 and Supreme Decree 24781 (section 5.11.2.4-Chapter 5). The minority judge concludes his 
arguments by noting that, unlike human rights, Mother Earth’s rights are not part of the block of 
constitutionality (DV, p.11). Nonetheless, the commitment to legal pluralism and interculturality 
promoted by the plurinational and communitarian Bolivian state as part of its constitutional duties, 
ought to incorporate proposals from indigenous peoples and their cosmovisions. 
5.12 Deciding the matter: the Court’s application of Vivir Bien and 
the four principles of Vivir Bien to the interpretation of article 
30 (II) (15) of the Bolivian Constitution 
In the first part of this final Chapter, I provide examples of how both the majority and minority of 
the Court consider the concept of Vivir Bien as the central goal of the Bolivian Constitution. I also 
examine sections of the Plurinational Constitutional Judgment 0300/2012 where, both, the 
majority and minority votes discuss the four constitutional principles of Vivir Bien:  plurinational 
and communitarian state, pluralism, interculturality and alternative to development. The majority 
and the minority’ positions indicate that, from a theoretical perspective at least, they have more 
similarities than divergences. However, the central issue of my analysis comes down to the 
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material application of these four principles to answering one question: what is the extent and 
scope of indigenous peoples’ constitutional right to be consulted under article 30 (II) (15)? 299 
This inquiry is relevant for various reasons. First, the Court’s interpretation of this right to 
consultation creates a binding legal precedent of compulsory compliance within the whole 
Bolivian legal system. Second, in terms of this study, the Court’s interpretation of the extent and 
scope of this right directly influences the extent and scope given to the four constitutional 
principles proposed as the key constitutional mechanisms for the material implementation of Vivir 
Bien as a decolonising legal project. As the minority judge argues “the fundamental part of Vivir 
Bien’s cosmovision, is not its theoretical or subjective content, but the material implementation 
with the consent of the historically marginalised nations and indigenous peoples” (DV, p.20). On 
a similar note, the majority also identifies “a state based upon the equality and respect for everyone 
and directed towards the material consolidation of the fundamental purpose of the plurinational 
[communitarian] state: Vivir Bien” (MV, p.20). 
5.12.1 The majority’s position 
The majority vote begins by reviewing the provisions of international treaties, as well as the 
Bolivian Constitution. They conclude that, as per the block of constitutionality, it is the state’s 
duty, at national level and within other levels of government, to consult indigenous peoples 
regarding any administrative or legislative measures that may affect them.300 According to the 
Court’s majority, the consultation process must be undertaken: 
 
In good faith, by appropriate means and information. Indigenous peoples have the right to 
participate in the elaboration of the project, and the state must act in a reasonable manner, subject 
upon the norms, principles and values incorporated into the Bolivian Constitution [….] and with 
respect for the rights of indigenous communities, avoiding harmful impacts to their habitat and 
modus vivendi. (MV, p.40) 
  
                                                          
299 Political Constitution of the Plurinational State of Bolivia (2009). 
300 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (15). 
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However, it does not take long for the majority to clarify that: 
 
The referred consultation must be undertaken with the goal of obtaining indigenous peoples’ 
agreement or their free, prior and informed consent. However, it is necessary to clarify that 
obtaining their consent represents the end purpose of the consultation, but it is not a standalone 
right on its own. (MV, p.38) 
 
In other words, the majority argues that the state’s duty to seek indigenous peoples’ conformity 
regarding proposed legislative or administrative measures likely to affect them, cannot be 
interpreted as granting indigenous peoples, the unfettered right to deny this consent or refuse to 
engage in the consultation process. As the wording of article 30 (II) (15)301 refers to the “right to 
be consulted” then, in this case, the extent and scope of this right is left to be decided by the Court. 
In the majority’s opinion, the right to deny consent only arises in three cases: 
 
1) Where the relocation of indigenous peoples is considered necessary as an exceptional 
measure: article 16.2 of ILO Convention 169 and article 10 of the United Nations 
Declaration on the Rights of Indigenous Peoples; 
2) Storage or elimination of dangerous materials on their lands: article 29 of the United 
Nations Declaration on the Rights of Indigenous Peoples; and 
3) Large scale development or investment projects that may have a major impact upon their 
territories (MV, p.38).  
 
The majority vote then goes on to impose further limits to their narrow interpretation of the right 
to deny consent, in the form of less damaging alternative test. The Court’s majority quotes 
judgment T129/2011 issued by the Constitutional Court of Colombia: 
 
                                                          
301 Political Constitution of the Plurinational State of Bolivia (2009). 
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There is a compulsory duty to obtain the free, prior and informed consent of the affected indigenous 
communities. [Even in any of the 3 exceptions mentioned above] (MV,p..39) the communities 
have the right to determine the less damaging alternative […] and only, in the event that all the less 
damaging alternatives possible are proven to still be prejudicial for these communities, and the 
proposed intervention threatens the annihilation or disappearance of the group, then the right of 
these communities must prevail under the principle of interpretation pro homine. (MV, p.41) 
 
In a rather baffling turn, after adopting a restrictive interpretation of the extent and scope of 
indigenous peoples’ right to be consulted and to deny their consent to proposed legislative or 
administrative measures, the majority remarks that: 
 
The Bolivian Constitution not only acknowledges indigenous peoples but grants them the status of 
nations302 recognising their right to self-determination within the framework of the state’s unity 
[…] as well as their right to their autonomy and self-government. […] It is then necessary to create 
the conditions to materialise the rights formally recognised in the Bolivian Constitution with the 
objective of assisting with the collective construction of the plurinational state, within the context 
of the equality between the Bolivian state and the indigenous nation and peoples. (MV, p.42) 
 
5.12.2 The majority’s decision regarding Act 180 and Act 222 
The majority concludes that the review of the constitutional validity of the contravening provisions 
of Act 180 does not need to proceed. This is because, the consultation process mandated by Act 
222, adequately addresses the issue of lack of prior, free and informed consultation regarding the 
intangible character of the TIPNIS and the construction of the highway. 
In terms of Act 222, having decided on a narrow scope and interpretation of indigenous peoples’ 
right to be consulted and to deny their consent, the majority vote then focuses on the procedural 
matters raised by the applicants. The majority argues that the fact that the consultation process was 
not undertaken prior to the commencement of the construction of the highway cannot be used as a 
                                                          
302 Political Constitution of the Plurinational State of Bolivia (2009): article 2. 
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reason to invalidate the whole consultation process. Or to be used in the future as an excuse to 
avoid, altogether, the need for a consultation process. In their opinion: 
 
This approach is an incorrect interpretation of the right to be consulted and it may result in further 
violations of this indigenous right under the Bolivian Constitution and international documents. 
This is clearly an unintended consequence of the implementation of the consultation process. (MV, 
p.58) 
 
In response to other arguments raised by the applicants, the majority vote observes that the right 
to be consulted as a form of interaction between the state and indigenous peoples is a manifestation 
of the state’s respect for Bolivia’s plural society. Hence, the consultation process, as a 
manifestation of indigenous constitutional rights, must take place within a framework of consensus 
and respect (MV, p.61). Furthermore, it must be done according to procedures determined by 
indigenous peoples and guided by their customs and cosmovisions, including the decision as who 
must be consulted. As a further consequence of pluralism, the consultation process is envisaged as 
building up consensus in the context of a negotiation between two equal standing parties (MV, p 
62). Moreover, both parties must engage in the consultation process in good faith with: 
 
The aim of achieving agreements that are mutually acceptable by both parties, without any kind of 
coercion or attempt to disintegrate the social cohesion of the communities consulted on the part of 
the state and in an environment of mutual trust and confidence. (MV, p.48) 
 
Regarding the allegedly contravening articles in Act 222, the majority vote rejects the arguments 
raised as to their constitutional inconsistency. Aside from few minimal procedural points and 
subjecting the implementation of some of the provisions to minor changes, the majority decides in 
favour of the respondent. Thus, the Court’s majority considers the contravening provisions of Act 
222 are consistent with the Bolivian Constitution, and that the consultation process prescribed in 
it shall take place in the terms and conditions ordered by the Court. (MV, p.71) 
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5.12.3 The minority’s position  
5.12.3.1 International recognition of indigenous peoples 
In this part, the dissenting judge sources his main legal arguments into the works of a Spanish 
constitutionalist, Bartolomé Clavero (2012).303 The dissenting judge quotes lengthy sections of the 
author’s opinions, adding a short but powerful conclusion at the end of his judgment. Clavero 
(2012) explains that, in 1989, the International Labour Organisation’s Convention 169 was the first 
international convention to recognise indigenous peoples as people (pueblos).304 This was 
something that the United Nations refused to do at the time and continued to refuse to do for a long 
time afterwards (DV, p.21). Recognition of indigenous people as a people has great significant in 
international law because, it identifies a collective subject with political, economic, social and 
cultural self-determination rights. International law has changed since the enactment of the first 
human rights treaties following the end of the World War II. At the time of the enactment of this 
first wave of human rights’ international treaties, colonial states were unwilling to incorporate the 
inhabitants of the former colonised regions under the mantle of protection of the newly minted 
international human rights’ regime (DV, p.22). When the second wave of international human 
rights treaties was adopted in the 1960s, the former European dominions’ process of decolonisation 
was well and truly underway, and it was wholeheartedly supported by the United Nations. 
Consequently, recognising the former colonies’ populations as people meant granting them the 
right to self-determination in accordance with international law. Yet there was still scarce interest 
from the international community in recognising indigenous communities in the former colonies 
as indigenous peoples. Even the use of the term peoples in Convention 169 lacked any real 
substance, as its article 1 made it abundantly clear that this denomination did not grant the right to 
self-determination. This clarification was necessary because, according to international law, the 
recognition of a group as peoples could only be granted by an intergovernmental committee of the 
                                                          
303 Clavero, B. S. (2012). Consulta y consentimiento previo libre e informado a la luz del Derecho Internacional”: 
https://www.servindi.org/actualidad/69682 : accessed on 30 December 2018. 
304 I note this refers to the legal recognition of the members of a nation, community, or ethnic group as such and it is 
unrelated to any questions of personhood or to human beings in general or considered collectively. 
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United Nations. Consequently, the International Labour Organization lacked the power to do this 
(DV, p.22).  
5.12.3.2 The Convention 169 and the right to free prior and informed consultation as 
indigenous peoples’ safeguard within their nation-state 
Notwithstanding its limitations, Convention 169 granted indigenous peoples ‘other rights 
including collective right to their territories, which went beyond the scope of the indigenous rights 
recognised at that time. On this basis, Clavero (2012) queries whether indigenous peoples were in 
fact denied their right to self-determination. If such a right to self-determination was placed in their 
hands to assist them with the protection of their collective and individual rights, would it be safe 
to entrust its protection to states with a long history of oppressing indigenous peoples? (DV, p.22). 
According to this author’s interpretation, the answer to this is no. It follows then, that the process 
of consultation between indigenous peoples and the state, as provided by Convention 169, 
indirectly requires the existence of indigenous autonomous institutions acting as indigenous 
peoples’ representatives. Hence, this requires these indigenous institutions to have a certain level 
of autonomy and self-determination. According to Clavero (2012), the right to prior, free, informed 
consultation arguably aims to fulfil a similar purpose as the right to self-determination recognised 
to other communities in the international arena but denied to indigenous peoples (DV, p.22).  
5.12.3.3 The Declaration and the right to free prior and informed consultation as evidence of 
indigenous peoples’ self-determination and autonomy 
In 2007, the United Nations Declaration on the Rights of Indigenous Peoples305 recognised 
indigenous peoples’ right to self-determination. The minority judge notes, quoting Clavero (2012), 
that this Declaration further reinforced the need for free, prior and informed consultation. Why is 
this still necessary? Particularly when, as the minority judge argues, under Convention 169, 
indigenous peoples’ right to be consulted was granted in lieu of their right to self-determination. 
The right to be consulted should have become redundant. According to the minority judge, 
mirroring Clavero’s arguments, the answer to these questions can be found the UN Declaration’s 
                                                          
305 United Nations Declaration on the Rights of Indigenous Peoples (2007): article 3.  
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article 3. This article does not say that indigenous peoples can exercise their self-determination 
through their autonomy. Rather, the article stipulates that indigenous peoples’ exercise of their 
autonomy is a condition sine qua non for the material existence of their right to self-determination. 
Therefore, the right to consultation continues to be of vital importance and the Declaration 
reinforces this right (DV, p.23). During the period in which their right to self-determination and 
autonomy were not recognised in international documents, the consultation process served the 
purpose of safeguarding indigenous peoples’ rights before and within their nation-states. Once 
indigenous peoples’ right to self-determination has been recognised, they are required to actively 
exercise their right to autonomy (for example through their right to be consulted). In other words, 
the right to be consulted is extended beyond its original role as a safeguard of indigenous rights, 
to become a manifestation of their autonomous character and, therefore, of their right to self-
determination (DV, p.24). According to this line of argument, the ILO Convention circumvented 
its lack of jurisdiction to recognise indigenous groups as peoples by enshrining their right to be 
consulted (including their right to deny their consent), in a manner similar to the right to self-
determination granted to non-indigenous peoples.  
Moreover, under the UN Declaration, indigenous peoples’ right to be consulted extends to their 
right to refuse to engage in the consultation process, which will then not proceed. States do not 
have the right to unilaterally impose a consultation process on indigenous peoples. Particularly, 
while they have clearly expressed that they will not provide their consent and they do not consider 
it appropriate to engage in a consultation process aimed at reaching an agreement. This is because 
indigenous peoples’ right to be consulted, is their right not their duty, a vehicle to guarantee their 
rights and not a mere formality. A consultation process cannot be forced upon indigenous peoples 
under the guise of fulfilling the state’s international obligations.  
I have two comments to add to the above. First, there are some colonial elements even within this 
seemingly pro-indigenous view. I explain my assertion by the fact that this requirement that 
indigenous peoples must exercise their autonomy as evidence of their right to self-determination 
appears to make indigenous peoples’ self-determination conditional upon an extra requirement of 
active exercise that is not imposed on the same right of self-determination granted to non-
indigenous groups in the former colonies. Second, I argue that the Bolivian Constitution provides 
enough constitutional mechanisms to support a broader interpretation of indigenous peoples’ rights 
to be consulted as including their right to deny their consent (section 4.3-Chapter 4). 
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5.12.3.4 A decolonial interpretation of the right to free, prior and informed consultation? 
Both the ILO Convention and the UN Declaration expressly provide for indigenous peoples’ 
consent to be sought in certain circumstances (e.g., their forced relocation, the storage or 
elimination of toxic materials, or large-scale development projects that affect their territories and 
resources). Clavero (2012) describes the appearance of a concerning trend of interpretation of these 
provisions, which has been gaining momentum. He considers it problematic and even abusive 
(DV, p.24). This doctrine, which is openly supported by some factions within the United Nations, 
claims that if the international norms provide for a list of circumstances in which indigenous 
peoples’ consent is necessary, this leaves room for arguing that non-listed circumstances do not 
require their consent (DV, p.25). This interpretation would justify states going ahead with their 
plans (e.g., the proposed highway) unhindered by indigenous peoples’ lack of consent. Moreover, 
states’ adoption of unilateral decisions may not in every case give raise to states’ duty to 
compensate indigenous peoples. Clavero (2012) describes this approach as a doctrinal 
manipulation lacking any logic or support from the reading of the international documents (DV, 
p.25).  
The explanation, according to the dissenting judge, quoting Clavero (2012), lays somewhere else. 
International documents protecting indigenous peoples’ rights are being systematically 
misinterpreted. This misconception denies the logic underwriting these rights. Using a reductionist 
and literal approach, this interpretation attempts to read the ILO Convention and the UN 
Declaration as merely formal procedural instruments, with limited scope and reach, designed to 
regulate short-term processes only (DV, p.25). This systematic misreading operates from the 
familiar assumption that general interests can and should prevail over indigenous rights, with the 
need to obtain their consent limited to the few scenarios expressly recognised by international 
instruments. Even in those cases, there is the incorrect assumption that they can be applied without 
making any real effort in supporting and elaborating these exceptions in accordance with their 
underlying motives and reasons. To this effect, there is an interpretation of the language of the 
law, which is not based on the norms themselves but in prejudice, remnants of colonial attitudes. 
Examples of this language can be found in the right to veto that later is denied or mentions to 
states’ liability that is later also negated (DV, p.25). The minority judge notes that: 
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This approach obscures and neutralises the true spirit of the international provisions safeguarding 
indigenous peoples’ rights as well as disallowing their right to self-determination and the full 
exercise of their autonomy as a reference framework to indigenous peoples’ right to be consulted 
and to decide. (DV, p.25) 
 
In the opinion of the minority judge, this line of argument stumbles in the case of indigenous 
peoples living in voluntary isolation.306 Their existence, and the international and constitutional 
protection307 granting them the right to live in voluntary isolation, bluntly contradicts the 
majority’s interpretation of the indigenous right to be consulted, as well as the limited 
circumstances in which consent may be denied (DV, p.26). As the minority judge notes: 
 
This is because, if indigenous peoples living in voluntary isolation have been granted the right to 
self-determination at international and constitutional level, then a logical consequence is that their 
unfettered right to deny their consent goes to the heart of the exercise of their right to self-
determination – including their choice to remain in voluntary isolation. (DV, p.26)  
 
I agree with the above and I reject the argument that unless the right to deny consent is expressly 
listed then it is not recognised. I believe that this narrow interpretation is inconsistent with article 
13(I)308 of the Bolivian Constitution, which states that “the rights declared in this Constitution shall 
not be understood to deny any other right not enumerated”. This open clause style of drafting is a 
technique commonly used in legal documents, particularly modern liberal constitutions, to ensure 
its provisions are adaptable and flexible enough to survive the test of time and adapt to evolving 
notions of legal rights. Furthermore, the provisions of the ILO Convention and the UN Declaration 
are part of the Bolivian Constitution’s block of constitutionality and, therefore, they have received 
express constitutional recognition. The dissenting judge observes that the new Bolivian 
                                                          
306 There is no mention of these indigenous peoples in the Convention or the Declaration. In 2012, the United Nations 
High Commissioner on Human Rights published the Guidelines for the Protection of Indigenous Peoples living in 
voluntary isolation. The main guideline advises that their right to self-determination must be acknowledged and 
recognised and therefore, their decision to remain in isolation imposes on the States a duty to refrain from interfering 
with their territories and to stop others from doing so. 
307 Political Constitution of the Plurinational State of Bolivia (2009): article 31. 
308 Political Constitution of the Plurinational State of Bolivia (2009). 
224 
 
Constitution incorporates the correct interpretation of international norms, through two important 
concepts: 
 
The first one, plurinational, constitutes a novelty and the second one, decolonisation, not so much. 
Plurinational expresses the constitutional sum of all the novelties in international law regarding 
indigenous rights. It brings at first glance a broad scope of recognition of indigenous peoples’ 
rights. Following this, the Bolivian State is composed of a plurality of nations, a diversity of peoples 
with a right to self-determination exercised through their self-government. The Bolivian 
Constitution provides that for the indigenous peoples, decolonisation is necessary to the enjoyment 
of their constitutional rights. (DV, p.26)  
 
Accordingly, one of the essential functions of the state is to enable the conditions for the 
construction of a harmonious and fair society based upon decolonisation, without discrimination 
or exploitation and with social justice to consolidate the plurinational identities.309 Hence, denying 
indigenous peoples their rights is an example of the continuity of the colonial difference. This is 
because “decolonisation can only be achieved through the material recognition and reconstitution 
of indigenous rights” (DV, p.27). 
The minority judge remarks how the position of the majority does not consider the consultation of 
indigenous peoples necessarily binding or the consultation process as one of obligatory compliance 
by the state. Furthermore, the state may or may not consider the opinions of indigenous peoples 
(DV, p.30). He notes that the majority attempts to correct the strictness of this position by 
providing that, in cases in which the state decides to ignore indigenous peoples’ opinions, this must 
be subject to rules of reasonability and good faith. The aim of this is to preclude the state from 
arbitrarily disregarding indigenous peoples’ rights. The dissenting judge believes the current 
constitutional framework granting indigenous peoples the right to be consulted in the context of 
the new model of state clearly contradicts the majority’s interpretation because: 
 
                                                          
309 Political Constitution of the Plurinational State of Bolivia (2009): article 9 (1) 
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This State is sovereign, democratic, intercultural, decentralised and with autonomies. Furthermore, 
it is funded on the principles of plurality and pluralism in the political, economic, legal and cultural 
spheres. The Bolivian Constitution recognises the pre-colonial existence of the indigenous peoples, 
their right to their freedetermination within the background of state’s unity. (DV, p.30) 
 
In the opinion of the dissenting judge: 
 
Indigenous peoples’ right to be consulted cannot be interpreted as a mere enunciation of good 
intentions – quite the contrary: the complexity of the consultation process, the seriousness of the 
issues debated, the potential abrogation of indigenous resources and efforts (not only in the 
economic sphere), the fundamental importance of the decisions to be taken and their incidence on 
indigenous ways of life, culture, historic traditions (in many cases of an irreversible nature), as well 
as the impact upon their land and territories, fully justify a different interpretation of the scope and 
purpose of the right to consultation. (DV, p.30) 
 
5.12.4 The minority’s decision 
The minority judge concludes that indigenous peoples’ decisions reached in the exercise of their 
constitutional right to be consulted310 should be binding on the Bolivian state. The minority judge 
puts his disagreement with the majority vote on the record, stating that the binding nature of 
consultation should have been recognised by the Court’s majority. Although, the minority judge 
agrees with the majority regarding Act 180, he determines that Act 222 contains some provisions 
that are were inconsistent with the Bolivian Constitution and they should have been derogated. 
5.13 Final discussion and conclusions 
In Plurinational Constitutional Judgment 0300/2012, the majority held by 6 votes to 1, that but for 
some minor amendments, the allegedly contravening articles of Act 222 were consistent with the 
                                                          
310 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (15). 
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Bolivian Constitution and therefore should remain valid legal provisions within the Bolivian legal 
system. The Court’s majority ordered the consultation process to proceed in accordance with the 
provisions of Act 222 and the Court’s instructions.  
The majority also decided, in the same proportion of 6 to 1, to reject the applicants ‘arguments of 
constitutional inconsistence regarding some articles of Act 180.The majority’s refusal was based 
on the fact any alleged issues of constitutional validity have been already addressed by the later 
enactment of Act 222. Now, the proportion of the votes, 6 to 1, provides an early indication of the 
issues surrounding the material implementation of the concept of Vivir Bien and the proposed set 
of four constitutional principles of Vivir Bien as well as the distinct final positions of the majority 
and the minority of the Court.  
Overall, it can be argued that the majority’s position represents a stance more akin with Western 
Modernity’s epistemological and legal notions, while the dissenting judge adopts a positioning 
that can be defined as more closely aligned with the concept of Vivir Bien as representative of non-
Western based epistemological and legal notions (sections 5.12.1 & 5.12.2-this Chapter). The 
central consequence of these outlooks is that, while both majority and minority appear to adopt, in 
theory, very similar views, their material application of Vivir Bien and its constitutional principles 
to the resolution of the legal issues at hand, highlights the vivid contrast between their approaches.  
Both the majority and the minority note that the concept of Vivir Bien symbolises the fundamental 
goal of the Bolivian Constitution. Similarly, in terms of their theoretical interpretation of the four 
constitutional principles of Vivir Bien: plurinational and communitarian state, pluralism, 
interculturality and alternative to development, the majority and the minority adopt positions that 
have more commonalities than differences (section 5.11-this Chapter). All the four constitutional 
principles underlying the concept of Vivir Bien as a decolonising legal project are discussed and 
assessed by both the Court’s majority and its minority. In the view of both, they interact and have 
a role to play deciding the matter. However, a closer look of the arguments raised by the majority 
and the minority helps to shed some light as to the reasons for their different final positions.  
At the core of the decision delivered in Plurinational Constitutional Judgement 0300/2012 is the 
determination of the content and scope of indigenous peoples communitarian right “be consulted 
by appropriate procedures, in particular through their institutions, each time legislative or 
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administrative measures may be foreseen to affect them”.311 Although, the second part of the article 
makes special provisions for the indigenous peoples’ right to be consulted with respect to the 
exploitation of non-renewable natural resources in their territory, the Court’s majority clarifies that 
it does not create a separate regime but just specifies further the general rule outlined in the first 
section quoted above (MV, pp 35-36). This is consistent with my findings in Chapter 4 regarding 
the constitutional treatment of natural resources in indigenous territories (section 4.3.2.2- Chapter 
4). I argue that the right to be consulted constitutes the bedrock of all the other communitarian 
rights granted to indigenous peoples in the Bolivian Constitution. It colours the constitutional 
interpretation and application of all four principles of Vivir Bien incorporated to materially achieve 
Vivir Bien’s decolonising legal project. This decolonising process heavily hinges in the elimination 
of the colonial difference imposed as a result of the racial classification of the colonised population 
and their cosmovisions as inferior and uncivilised. According to Latin American Decolonial 
Thought the colonial difference embodies the pervading and continuing legacy of European 
colonialism that still permeates the production of knowledge and the laws enacted because of it. It 
justifies considering Western based epistemologies as the sole producers of universal and truthful 
knowledge and Western based legal systems, here modern liberal constitutions, as superior legal 
systems to be mirrored by the former colonies post-independence.  
It is within this c historical context of inequality and racially based naturalisation of relations of 
domination and oppression, that the Court is called to issue their decision. The Court acknowledges 
that it cannot be real change until and unless, there is a formal and material equality within the 
three principles of the pillar of regulation (Santos, 2009): the state, the market and the community. 
The aim of levelling the playing field is evidenced all thorough the constitutional text (Chapter 4 
and Chapter 5). Now, the ways, the majority judges and the dissenting judge approach this task 
provides evidence of the relevance given to each one of the four principles of Vivir Bien that my 
thesis proposes as the constitutional mechanisms of implementation of the concept of Vivir Bien 
as a decolonising legal project. 
In terms of the concept of Vivir Bien, both majority and minority agree that it embodies the central 
goal of the Constitution (section 5.10-Chapter 5). However, the majority turns its attention to the 
concept of Vivir Bien as mostly an alternative paradigm to Western-based notions of development, 
                                                          
311 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (15). 
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and it appears in some sections of its judgement to encapsulate it within trends of “sustainable 
development”. Even the language used evidences this distinction. While the majority resources to 
the use of nature, the minority judge shows a marked preference for Mother Earth. I note that the 
position of the majority is probably more consistent with the language used in the Bolivian 
Constitution. As observed in Chapter 4, the Bolivian Constitution uses a language and definitions 
more akin with Western notions of sustainable development, even though the expression used is 
integral development. If we add to this, the fact that, the Bolivian Constitution did not expressly 
grant personhood to Mother Earth and that this recognition was later done in ordinary legislation, 
it could the appear that the concept of Vivir Bien was interpreted by the majority with a greater 
emphasis on its role as alternative economic model rather than heralding a shift from 
anthropocentric engagement individuals and nature towards a communitarian biocentric one. The 
majority’s preference for preserving a rationality that envisions human beings as subject and 
territory as object has the greatest impact upon the final decision of the matter. The minority judge, 
on the other hand, includes a lengthy discussion of the significance of Mother Earth as having 
intrinsic value irrespective of her “utility” to human beings. He focuses in the concept of Vivir 
Bien as life in plenitude and hence, he argues that life and the preservation and care of life in all 
its aspects should be the central aim of the legal system. He then links his opinion to an intercultural 
interpretation of life that incorporates indigenous cosmovisions of Vivir Bien as a community of 
life in diverse forms and centred upon Mother Earth.  
As per the four constitutional principles of Vivir Bien, the positions of the majority and the minority 
regarding their hierarchy and application are discussed below using a layered approach. This 
means that both majority and minority’s positions are discussed in sequences to show how the four 
principles were interpreted and applied to reach their final decision. 
In terms of the plurinational and communitarian state, the majority acknowledges its relevance 
within the structure of the new Bolivian state. However, while the majority expresses greater 
support for the communitarian aspects of the new state, the plurinational aspects presents a greater 
challenge. The majority speaks of the communitarian elements of the new Bolivian state in terms 
of both, the significance that communitarian rights have for indigenous peoples in contrast with 
Western’s focus on individual rights. Another aspect of the communitarian state upon which the 
majority remarks has to do with the participation of indigenous peoples both at regional and central 
levels of government. The minority judge also highlights the importance of communitarian aspects 
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within indigenous peoples’ cosmovisions. He links this to the indigenous understanding of 
community as including the community of Mother Earth, with human beings considered just 
another community within the cycle of life. In terms of the plurinational state, the majority 
provides a definition and discusses its novel aspects within the constitutional text, so from a purely 
theoretical perspective, the plurinational state is acknowledged and described by both the majority 
and the minority judge. However, once both, the majority and the minority get into the material 
implementation of this concept and its scope, their differing views become clearer. Although, the 
majority judges acknowledge the plurinational state as an alternative model of state and as an 
essential aim of the new Bolivian state, its material application is then strictly limited by their 
narrow interpretation of indigenous peoples’ right to deny consent to the construction of the 
highway in their territories. The minority judge on the other hand, shows a greater consistency 
between his theoretical approach to the plurinational and communitarian state and his positioning 
in terms of the right of the indigenous nations and peoples to freely decide the matter. He remarks 
that their right to be consulted constitutes a natural consequence of their constitutional recognition 
as nations and peoples within the new plurinational state. Furthermore, the recognition of this right 
is indicative of the constitutional acknowledgment of the indigenous nations and peoples’ 
communitarian cosmovision- including their territories, thus, a fundamental characteristic of the 
new communitarian state. In the opinion of the minority judge, the confluence of the plurinational 
and communitarian elements mandates that indigenous peoples’ decision should have been 
considered binding on the Bolivian government, including their refusal to be consulted.  
The next principle discussed is pluralism. Both the majority and the minority agree that pluralism 
is a natural consequence of the constitutional acknowledgement of the plurality of the Bolivian 
society. However, the majority does not engage with a plural understanding of territory 
incorporating indigenous peoples’ cosmovisions. The majority refers to international documents, 
particularly Convention 169 and the United Nation Declaration on the right of Indigenous Peoples 
when addressing the importance of territory and its significance for indigenous peoples. It is from 
this use of international documents, that the majority then warns that, although their territory has 
been recognised, at international level, as a fundamental part of their identity and their right to 
self-determination, that is not to say that they have the unfettered right to deny consent to 
administrative or legislative measures affecting their territory. The majority uses the international 
documents mentioned above to provide two examples of circumstances in which indigenous 
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peoples can deny their consent. First, if the proposed measure may result in their displacement 
from their territories and second, the storage of dangerous and harmful materials on their 
territories. The majority also adds a third exception from the decision of the Interamerican Court 
of Human Rights in Saramaka Peoples v Surinam. This refers to large-scale development or 
investment projects that may have a major impact upon their territories. However, the majority 
then, narrows these three exceptions with another test. This is what I call the less damaging 
alternative test. In their opinion, even in the case of the three exceptions mentioned above, 
indigenous peoples and the government must attempt to find alternative options for implementing 
the proposed administrative or legislative measures that are less damaging in the circumstances. 
Only, if it is concluded that even with the adoption of the less damaging alternative, indigenous 
peoples’ survival is in jeopardy, then they are granted the right to deny their consent.  
The minority judge continues with his positioning in favour of allowing indigenous peoples to 
deny their consent in matters affecting their territory. He engages in a lengthy and detailed 
discussion of the indigenous understanding of land and territory as an extension of their 
community, their life and as an essential element of their cultural identity. He also expresses that 
in the same way that the constitutional text reflects the historical struggles of indigenous peoples 
and Afro-Bolivian communities, these confrontations have always been intimately linked to their 
demands for territory and freedom. Hence, the right to decide as to what happens in their territory 
cannot be lightly curtailed. He also extends his discussion to the indigenous understanding of 
environment as another element of their territory and thus of their community. He finally 
investigates the notion of intangible territory and interprets the TIPNIS’ intangible character as 
protecting the area from Western’s “predatory practices”, such as the proposed highway. However, 
the dissenting judge’s interpretation of the notion of intangible territory allows practices and 
interaction with their territory reflecting the indigenous peoples’ cosmovisions and ways of life. 
This is not to say that the uses of the territory may remain frozen in time and cannot be changed, 
but to propose that whatever change eventuates in the TIPNIS, it must take place with the full 
consent-including the right to deny their consent, of its indigenous inhabitant for whom the area 
represent their home. 
In terms of interculturality, both majority and minority opine that the Court has an important role 
to play in facilitating an intercultural dialogue and negotiation between the different nations and 
peoples within the plurinational state. The majority explains how the coexistence of the ordinary 
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and indigenous jurisdiction both under the umbrella of the Court and subject to the limits imposed 
by the Constitution itself, requires the Court to encourage and contribute to the interaction between 
the plurality of cosmovisions and ways of exercising judicial functions. The minority judge also 
discusses the role of the Court. He argues for a judicial system that must depart from this idea of 
imparting justice as a manifestation of state’s power (potestad) and still embedded with strong 
remanets of colonial systems towards a judicial system at the service of the Bolivian people. In 
that sense, for the minority judge, the Court must ensure that they break away from a quasi-
sacramental exercise of justice, that has allowed the continuity of colonial doctrines and practices, 
into a decolonial judicial system. The purpose of this decolonial judicial system is to conjugate 
alternative conceptions of judicial practices and cosmovisions to create an intercultural 
interpretation of legal rights with a focus in the community rather than the individuals. This can 
be linked to the above discussion regarding the concept of pluralism. An intercultural interpretation 
of rights is in the opinion of the Court a natural consequence of the plurality of the Bolivian society 
and the legal pluralism that the 2009 Bolivian Constitution guarantees and advances. However, 
while the minority judge continues with the flow of his argument in terms of the concept of Vivir 
Bien as life in plenitude, with life at the centre of the legal system and hence, exceeding Western’s 
understanding of community to include non-human beings, the majority adopts a diametral 
opposite view. There is not intercultural interpretation of the concept of territory besides an inert 
object upon which the national government has the right to decide in terms, for example of the 
construction of a highway across an area that is a protected territory. Using Walsh (2008 & 2009) 
classification of the three types of interculturality, it can be said that while the minority judge 
adopts a position that is closer to what Walsh (2008 & 2009) defines as critical interculturality, 
the majority’s position is more akin to what she calls functional interculturality (section 4.3.3- 
Chapter 4). In that sense, the minority judge proposes a radical shift towards a decolonial 
interpretation of community to include territory, land and environment as elements of the 
continuum of life, linked by Mother Earth, as a subject of rights, that must be protected by the 
legal system. On the other hand, the majority judges do not stray too far away from traditional 
conceptions of territory, land and environment as inert object that receive different degrees of 
protection (if any) from the legal system. However, this continues to be determined by their utility 
to human beings rather than as entities that stand alone in their right to be protected. They justify 
their position in the need to ensure that the Bolivian state fulfils its constitutional duties to provide 
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for example, hospitals and schools in the area. One major consequence of this line of reasoning 
and no unusual for this type of debate is that the Court’s majority is seemingly “cornered” into a 
position of having to decide between favouring either the state’s duty to prevent potential negative 
environmental consequences for the TIPNIS and state’s commendable aim to improve living 
conditions and access to services for the inhabitants of the area.  
The next and last principle is alternative to development. As mentioned above, the majority 
mentions that the concept of Vivir Bien embodies an alternative model of “development” for a lack 
of better word. This is evidenced by the contents of Act 300, examined as part of this thesis, 
(section 4.3.4- Chapter 4).312 The majority speaks of change of paradigm in terms of improving 
the living conditions of the Bolivian people, through the exploitation of Bolivia’s natural resources, 
but bearing in mind the impact upon nature that those activities may have. In terms of this principle, 
the position of the majority is consistent with the findings of my statutory analysis of the Bolivian 
Constitution in Chapter 4 (section 4.3.4.1). First, the Bolivian Constitution does not expressly 
recognise Mother Earth’s personhood, even more, there are very few mentions of Mother Earth 
itself with preference given to language such a ‘nature” and “sustainable development”. Second, 
the recognition of Mother Earth’s personhood and rights was done in two later Acts, Act 071 
(section 3.7.3-Chapter 3)313 and Act 300 (section 3.7.4- Chapter 3). This on itself is very telling, 
as ordinary legislation does not have the hierarchy and legal weight of the Constitution. Moreover, 
it can be changed with simplified majority of members of parliament and without such a complex 
and burdensome process as the one required for constitutional amendments. Finally, the majority 
agrees with the argument of one of the applicants and the respondents, that the character of 
intangible of the area precludes the government from fulfilling some of its constitutional duties to 
provide, for example hospitals and schools for the habitants of the TIPNIS. This represents a literal 
interpretation of the notion of intangibility that is firmly rejected by the minority judge and in my 
opinion, inconsistent with the legislation enacted in this regard (section 5.11.2.4-Chapter 5).  
In summary, the decision of the majority to adopt such a restricted interpretation of the content 
and scope of indigenous peoples’ constitutional right to be consulted, mirroring the one granted to 
Afro-Bolivian communities314 negatively influences the material implementation of the four 
                                                          
312Act 300- Framework Law of Mother Earth and Integral Development for Living Well (2012). 
313 Act 071- Law of the rights of Mother Earth (2010). 
314 Political Constitution of the Plurinational State of Bolivia (2009): article 32.  
233 
 
principles of Vivir Bien. Ultimately, it also limits the advancement of the Vivir Bien as a 
decolonising legal project. This is because, if indigenous peoples only have, in the view of the 
majority, a very limited right to deny their consent regarding administrative and legislative 
measures affecting their territory, then it follows that indigenous nations and peoples, although 
recognised by the Bolivian Constitution, are not considered in the same level of the traditional 
Bolivian nation-state. Thus, they continue to occupy similar subordinated position as they did 
during colonial times and following independence, up to the enactment of the current Bolivian 
Constitution. This subordinated place given to indigenous nations and peoples’ springs from an 
interpretation of territory, land and environment that is aligned with dominant paradigm of 
Western Modernity’s notions of territory, land and environment. Hence, territory pluralism as 
important as it may sound, it is very narrowly interpreted to the point of being emptied of any real 
content as a decolonising mechanism. This limited understanding effectively denies territorial 
pluralism and it may be considered indicative of the failure to adopt a truly and critical intercultural 
approach that challenges the historical status quo of the colonial difference based upon a racial 
classification of the Bolivian population and their territories as primitive and in need of 
“development”.  
It is also remarkable, that the majority adopts such a narrow interpretation of the right to deny 
consent while consulted. This is because, even within a purely Western based approach, there are 
other interpretation that are broader and could have represented a step in the right direction in 
terms of preserving a harmonious and balanced coexistence between all communities inhabiting 
Mother Earth or Vivir Bien. There is then no intercultural dialogue and as the minority judge notes, 
quoting Spanish constitutionalist Clavero (2012), the only explanation for this interpretation which 
is inconsistent with the text of the international conventions, current legislation or even the 
Bolivian Constitution is the continuity of the colonial difference. Furthermore, the precedent now 
set by the decision in Plurinational Constitutional Judgment 0300/2012 reduces substantially the 
chances of advancing any of the four principles of Vivir Bien proposed to decolonise the 
constitutional text. The majority refuses to decide about the scope and extent of the intangibility 
granted to the TIPNIS area and observed that this was a matter to be decided through the 
consultation process. However, as discussed above, then the right to consultation is very narrowly 
interpreted as only giving raise to the right to deny consent in very limited circumstances. 
Surprisingly, in the interpretation of the Court’s majority, the proposed construction of the 
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highway did not fall within any of the three accepted exceptions. It is unclear why the majority 
failed to even consider the construction of a highway across a national park and protected 
indigenous territory a large-scale project as per one of the accepted exceptions, potentially 
allowing the denial of consent if under the less damaging alternative test were to be concluded the 
survival of the indigenous peoples affected was still threatened. Another puzzling issue is how the 
position of the Court’s majority can be reconciled in terms of the indigenous peoples living in 
voluntary isolation and expressly protected by article 31 of the Bolivian Constitution. There is no 
denying that this is a highly politicised matter still far from resolved, a discussion of its intricacies 
outside the scope of this thesis, but in fairness even within a purely legal analysis of the matter, it 
cannot be explained how after the enactment of Act 180 and in light of the already existence 
legislation and regulations protecting the TIPNIS (section 5.11.2.4-Chapter 5), the Court’s 
majority could decide in the manner in which it did. At the time of this thesis’ submission, the 
position of the majority of the judges of the previous Court315 has been reaffirmed by the members 
of the newly elected Plurinational Constitutional Court316 and the Plurinational Legislative 
Assembly.317   
                                                          
315 In December 2017, the new members of the Plurinational Constitutional Court were elected by universal suffrage 
in accordance with article 198 of the Bolivian Constitution. 
316 In August 2017, the Plurinational Legislative Assembly of Bolivian enacted Act 969- Protection, integral and 
sustainable development of Indigenous Territory and National Park Isiboro-Sécure. The combined reading of the 
provisions of this Act aligns closely with the position of the previous Court’s majority in Plurinational Constitutional 
Judgement 0300/2012. Furthermore, transitory disposition 1 of this Act derogates Act 180 on its totality. 
317 Several applications contesting the constitutional validity of some provisions of Act 969 has been so far rejected 
by the newly formed Plurinational Constitutional Court based on their “lack of objective and verifiable legal arguments 
supporting the application for a declaration of unconstitutionality”. 
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CHAPTER 6: Conclusions to this thesis 
This thesis has undertaken a legal and decolonial analysis of the indigenous-based concept of Vivir 
Bien in the context of the Political Constitution of the Plurinational State of Bolivia (2009). I have 
argued throughout this study that the constitutional incorporation of Vivir Bien is a decolonising 
legal project that aims to shift the epistemological and legal basis of traditional modern liberal 
constitutionalism. I argue that the interaction within the Bolivian Constitution of both indigenous-
based epistemological and legal principles and Western-based epistemological and legal principles 
produces a novel, hybrid constitutional text that seeks to decolonise the state, the market and the 
community. My study charts the re-emergence of this indigenous concept in the beginning of the 
21st century and its incorporation in the 2009 Bolivian Constitution. This alternative non-Western 
paradigm seeks the harmonious and balanced coexistence between all the communities inhabiting 
Mother Earth. As an inherently pluralistic concept, it receives and interacts with contributions from 
other schools of thought, even though, as a decolonising legal project, it carries within it an 
indigenous agenda that cannot be overlooked. The re-emergence of the concept of Vivir Bien 
represents and seeks to enact indigenous epistemologies and peoples’ demands for changes to the 
legal Bolivian landscape. As the process of constitutional amendment gained momentum, 
contributions from Western schools of thought that also criticised the dominant paradigm of 
Western Modernity rose to prominence too, which advocate for the protection of the environment 
and achieving greater equality in a highly diverse society (section 2.6-Chapter 2). This thesis also 
presents a bilingual literature review regarding the constitutional incorporation of Vivir Bien, to 
situate the contribution of my research within the fields of legal and decolonial studies in Australia 
and Latin America.  
My study answers four research questions about the concept of Vivir Bien, its constitutional 
incorporation, the constitutional principles created to allow its material implementation, and the 
Plurinational Constitutional Court of Bolivia’s application of the concept of Vivir Bien to resolve 
of a legal dispute about the constitutional validity of two pieces of legislation impinging upon 
indigenous peoples’ constitutional right to be consulted regarding matters affecting their 
territories.318 In order to answer my research questions, I applied two different legal 
                                                          
318 Political Constitution of the Plurinational State of Bolivia (2009): article 30 (II) (15). 
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methodologies, statutory analysis and case law analysis to the textual analysis to the text of the 
constitution, legislation, and case law. This textual analysis was grounded on the theories discussed 
in Chapter 1. 
In Chapter 1, I introduced the theoretical background of this thesis: Epistemologies of the South, 
Latin American Decolonial Thought, and New Latin American Constitutionalism. Epistemologies 
of the South help explain the dominant paradigm of Western Modernity and the role played by 
Western epistemology and law (e.g.; modern liberal constitution) in the prevalence – and now 
crisis – of this paradigm. Latin American Decolonial Thought introduces two essential concepts 
to the theoretical framework: Coloniality and Decoloniality. The concept of Coloniality helps 
explain two main issues. First, the specific circumstances of the unfolding of the dominant 
paradigm of Western Modernity in the Americas, and its darker and hidden side - Coloniality. 
Second, the continuity and influence of the colonial difference based on the racial classification of 
its indigenous peoples and Afro-descendants as primitive and inferior people unable to produce 
truthful knowledge or valid legal systems. The concept of Decoloniality provides “a set of 
theoretical and practical tools for dealing with colonial relationships and structures that the 
juridical-political decolonisation of the 19th and 20th centuries left intact” (Castro-Gómez & 
Grosfoguel, 2007, p 17). It also offers a theoretical framework for the concept of Vivir Bien as a 
decolonising project. Traditional modern liberal constitutionalism theories are briefly examined to 
explain aspects of modern liberal constitutions that are present in the constitutional text, while 
New Latin American Constitutionalism is used to contextualise the 2009 Bolivian Constitution as 
a novel type of decolonial constitutional experiment emerging in the Andean region of South 
America.  
In Chapter 2, I located and reviewed the most relevant written works produced in the 2000–2018 
period by indigenous and non-indigenous authors. The objective was to answer my first research 
question: what is the concept of Vivir Bien? In doing so, I investigated issues of translation, history, 
contribution of Western schools of thought and, finally, works about Vivir Bien and the 2009 
Bolivian Constitution. As a result of this critical review, I proposed a set of four principles as the 
core internal elements of the concept of Vivir Bien. These principles are: integrality, 
complementarity, relationality and reciprocity/solidarity. I also concluded that the essential 
purpose of the concept of Vivir Bien is to achieve a balanced and harmonious coexistence between 
all the communities inhabiting Mother Earth.  
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In Chapter 3, I dealt with the methodology of my study. I discussed the two legal methodological 
approaches used to analyse the data: statutory analysis and case law analysis. I also explained the 
data and the process for selecting the data relevant to my statutory analysis, which includes the 
2009 Bolivian Constitution and two Acts related to Mother Earth, integral development and Vivir 
Bien. In terms of case law analysis, I concluded that Plurinational Constitutional Judgment 
0300/2012 provided a useful constitutional dispute to test the rest of my research questions in 
Chapter 4 and Chapter 5. 
In Chapter 4, I deployed statutory analysis combined with my theoretical background to answer 
two of my research questions: how is the constitutional incorporation of Vivir Bien achieved, and 
what are the constitutional principles created to advance it as a decolonising and legal project? 
After examining the relevant sections of the constitutional text, I establish that the concept of Vivir 
Bien is the bedrock of the 2009 Bolivian Constitution. I also propose a set of four constitutional 
principles that, in my opinion, assist with the material implementation of Vivir Bien as a 
decolonising legal project. These principles are: the plurinational and communitarian state, 
pluralism, interculturality and alternative to development. The overall finding of Chapter 4 is that, 
at least formally, the constitutional text itself provides enough legal mechanisms, in the form of 
the four principles of Vivir Bien, to fulfil its potential as a decolonising legal project. The concept 
of Vivir Bien and the four constitutional principles of Vivir Bien were then used to analyse 
Plurinational Constitutional Judgment 0300/2012 in Chapter 5. 
In Chapter 5, I dealt with my last research question: how is the concept of Vivir Bien as a 
decolonising legal project interpreted and applied by the Plurinational Constitutional Court to 
resolve a legal dispute? This legal dispute centred upon the content and extent of one of the 
fundamental constitutional rights granted to indigenous peoples: the right to be consulted in 
matters affecting their territories. 
The case law analysis of the Plurinational Constitutional Judgment 0300/2012 produced the 
following findings: the majority and the minority of the Plurinational Constitutional Court reached 
theoretical positions that have more commonalities than differences. Yet in terms of the practical 
application of the concept of Vivir Bien and the four constitutional principles for its 
implementation, there were some notable differences, with the majority leaning towards a more 
Western-based approach while the minority clearly favoured indigenous ideas, particularly 
regarding the meaning of land, territory, and the concept of intangibility. Thus, while the majority 
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seems to stay within the limits of softer versions of Western modern liberal constitutionalism, the 
minority advances the notion of Vivir Bien as a critique and alternative to the dominant paradigm 
of Western Modernity. 
6.1 Main conclusions 
Following my literature review, I concluded, using Santos’s (2014) theoretical framing of the 
dominant paradigm of Western Modernity, that Vivir Bien, as an alternative paradigm, was 
relegated to the invisible side of the abyssal line, subject to recurrent cycles of appropriation and 
violence. These circumstances are directly linked to the racial classification of indigenous peoples 
and their cosmovisions as inferior.  
Indigenous peoples’ activism and struggles successfully managed to propel the concept of Vivir 
Bien across the abyssal line, into the pillar of emancipation, proposing it as an alternative paradigm 
based on indigenous epistemologies. The enactment of the 2009 Bolivian Constitution firmly 
installed the concept of Vivir Bien as a component of the pillar of regulation. This allowed 
indigenous epistemologies and the legal principles derived from them to become constitutional 
principles advancing Vivir Bien and its aim to decolonise the three principles of the pillar of 
regulation: the state, the market and the community.  
Following the statutory analysis and case analysis presented in Chapter 4 and Chapter 5 of this 
thesis, I conclude that the Bolivian Constitution incorporates some highly original and remarkable 
constitutional principles that succeed in reconfiguring a traditional modern liberal constitution into 
a decolonial one. These are: the plurinational and communitarian state, pluralism, interculturality, 
and alternative to development. Chapter 5 examined the judicial interpretation and application of 
the concept of Vivir Bien and the four constitutional principles of Vivir Bien through the eyes of 
the highest Court in Bolivia, the Plurinational Constitutional Court. The purpose of this analysis 
was to determine the extent and scope given by the Court to the concept of Vivir Bien as a 
decolonising legal project. My study in Chapter 5 shows that the Court’s ruling significantly 
diluted the decolonising potential of this judgement by adopting a position curtailing one of 
indigenous peoples’ essential constitutional rights -- their communitarian right to be consulted – 
specifically their right to refuse to engage in the consultation process or to deny consent to 
legislative or administrative measures likely to affect them or the territories they inhabit.  
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Examining these findings in the light of Latin American Decolonial Thought there are a few 
observations to make. The decision of the Court’s majority to adopt such a restrictive interpretation 
of the scope of indigenous peoples’ constitutional right to be consulted (and to deny consent), 
negatively influences the material implementation of the four principles of Vivir Bien. 
Consequently, this significantly impacts upon Vivir Bien’s aim to decolonise the state, the market, 
and the community: the three principles of the pillar of regulation within the dominant paradigm 
of Western Modernity, according to Santos (2014). The task of decolonising the pillar of regulation 
is not accomplished to the extent allowed by the constitutional text. According to the Court’s 
majority view, indigenous peoples only have a very limited right to deny their consent to activities 
affecting their territory. In other words, even though indigenous nations and peoples are awarded 
equal constitutional rank within the plurinational and communitarian state, they are not considered 
at the same level as the Bolivian nation-state.  
The right to be consulted and to have their decisions to be binding on the state is the basis of all 
other communitarian constitutional rights granted to indigenous peoples. By undermining the 
foundations of this right, the Court’s majority weakens the whole structure of communitarian 
indigenous rights incorporated in the Bolivian Constitution, with the explicit aim of addressing 
colonial difference. Instead of being considered equal members of the new Bolivian plurinational 
and communitarian state, the implications of this judgement is that indigenous people continue to 
be relegated to a subordinated position, following a pattern established during colonial times and 
after the independence period, leading up to the enactment of the current Bolivian Constitution. 
This subordinated place given to indigenous nations and peoples springs from an interpretation of 
territory, land and environment that is aligned with the dominant paradigm of Western Modernity. 
This is because, first, the racially based classification that posits indigenous peoples as biologically 
inferior assigns a similarly subordinated role to their knowledges and cosmovisions, particularly 
with respect to their relationship with their traditional lands and territories. Second, Cartesian 
dualist notions of subject versus object consider land and territories as inert objects to be exploited 
and commercialised – what decolonial authors define as the Coloniality of Mother Earth. This 
narrow view effectively denies indigenous peoples’ communitarian understandings of human 
beings and their lands as being indissolubly linked to Mother Earth. Furthermore, as land and 
territory in the TIPNIS are considered separate from its indigenous inhabitants, this territory falls 
under the control of the national government. Consequently, indigenous peoples’ right to be 
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consulted is interpreted to mean the right to reach an agreement but not to deny their consent. Such 
a restricted interpretation is indicative of a failure to adopt a truly critical intercultural approach 
that challenges the historical status quo of colonial difference based upon a racial classification of 
the Bolivian population and their territories. This is remarkable because, even within a primarily 
Western-based approach, there were other possible, broader interpretations that could have better 
reflected Vivir Bien’s decolonising potential as per the Constitution. My analysis of the majority 
vote of the Court concludes that it falls short of a truly intercultural dialogue and, as the minority 
judge notes, the only explanation for this interpretation is the continuity of the colonial difference. 
This is inconsistent with international conventions in the block of constitutionality, current 
legislation, and even the Bolivian Constitution itself. Furthermore, the precedent now set by the 
decision in Plurinational Constitutional Judgment 0300/2012 reduces substantially the chances of 
advancing any of the four principles of Vivir Bien proposed to decolonise the constitutional text.  
Another unresolved question is how to reconcile the majority position of the Court regarding 
indigenous peoples living in voluntary isolation, who are expressly protected by article 31 of the 
Bolivian Constitution. It is unclear how the majority proposes to adapt their restrictive 
interpretation and application of the right to be consulted to these communities where the Bolivian 
Constitution clearly stipulates their unfettered right to remain in isolation. It is difficult to see how 
this unfettered right to remain in isolation granted to some indigenous communities (but not to 
others) as representative of their cosmovisions and ways of life can be reconciled with the position 
preferred by the majority.  
I also observe that, from a purely theoretically perspective, the Court’s majority was prepared to 
adopt, in theory, some of the most innovative aspects of Vivir Bien. Notwithstanding this, when 
faced with the long-standing issue of addressing historical inequality, particularly in terms of 
indigenous peoples and Afro-Bolivians, they rapidly changed their tune. One possible explanation 
for this is that the Court’s majority seemed to be caught between two aspects of Vivir Bien as a 
decolonising legal project. The first foregrounds the vindication of indigenous peoples’ 
communitarian rights, including the right to decide over their land and territories in accordance 
with their uses, customs and cosmovisions. The second, overlapping in some respects with the first 
one, requires the government to deploy all its efforts to eradicate poverty (including social 
inequality) by granting access to fundamental constitutional rights, such as water, sewerage, 
education and so on. In Plurinational Constitutional Judgment 0300/2012, the Court indirectly 
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gave preference to facilitating the government’s fulfilments of the second aspect of Vivir Bien, 
over the vindication of indigenous peoples’ rights to self-determination. In other words, faced with 
a choice between encouraging development, even “sustainable development” and Vivir Bien’s 
alternative to development, the Court’s majority favoured the former.  
In answering my last research question, I observe that the Court’s majority was not prepared to 
pursue some of the most innovative and controversial aspects of the constitutional incorporation 
of Vivir Bien. The Court’s judgement fails to protect in practice indigenous nations and peoples’ 
full control over their land, territories and environment in accordance with their communitarian 
understanding of their relationship with Mother Earth. Ensuring the protection of private property 
rights over land and natural resources has always been at the forefront of Western legal systems. 
From the 18th century to present days, modern liberal constitutions have provided the legal 
framework to ensure nation-states hold a monopoly over legal force to be exercised within their 
boundaries. Thus, balancing this Western position with indigenous peoples’ communitarian and 
holistic understanding of their connection with land, territory, environment and Mother Earth is 
likely to continue to always provide a challenge for any decolonial constitution .By adopting a 
restrictive interpretation of indigenous peoples’ constitutional right to be consulted , the Court’s 
majority, effectively weakened every one of the four constitutional principles of Vivir Bien and 
failed to deploy the full range of constitutional mechanisms available to advance Vivir Bien as a 
decolonising legal project.  
On a brighter note, my findings in Chapter 4 clearly show that the constitutional text incorporates 
the necessary constitutional mechanisms (e.g., plurinational and communitarian state, pluralism, 
interculturality and alternative to development) to advance Vivir Bien as a decolonising legal 
project. Thus, from a strictly formal point of view, the constitutional tools have all been laid out 
for the new Bolivian state to implement a harmonious and balanced coexistence between all the 
communities inhabiting Mother Earth to Vivir Bien.  
6.2 Limitations of the research 
My findings could have been supplemented by field work already undertaken by academics of 
disciplines including anthropology and sociology within the TIPNIS. This would provide a more 
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detailed context of the factual circumstances surrounding the consultation process that ensued after 
the Court’s decision in Plurinational Constitutional Judgment 0300/2012. 
I am aware that the 2008 Ecuadorian constitution’s incorporation of Vivir Bien (as Buen Vivir) 
could have informed my analysis of some aspects of the 2009 Bolivian Constitution. Due to time 
and space constraints, plus the need to ensure my research focus remain in the Bolivian 
Constitution, it was not possible to include more material related to this other constitutional text. 
6.3 Implications of the research 
This study confirms that modern liberal constitutions are instrumental to the continuity of the 
dominant paradigm of Western Modernity, especially in the Global South. Without denying their 
more positive contributions, current issues facing the world community such as managing highly 
diverse and unequal societies or facing increasing environmental issues highlight the fact that, as 
Santos (2014) notes, finding answers to current issues may require looking beyond the dominant 
paradigm of Western Modernity into non-Western based paradigms.  
My thesis helps to deepen understanding of one of such proposal based on indigenous 
epistemologies: the concept of Vivir Bien. This study proposes analytical tools that can be used to 
examine similar constitutional models, such as the 2008 Ecuadorian Constitution, or that may 
provide guidance in addressing debates in other countries such as Australia, which is considering 
constitutional recognition of its indigenous peoples.  
My research further contributes to make accessible to English-speaking academics in a common 
law jurisdiction, novel decolonial approaches developed in a different language and legal system, 
including indigenous-based legal principles and values. The aim is to open new venues of research 
and exchange between Latin America and Australia. 
6.4 Directions for future research 
The newness of the 2009 Bolivian Constitution invites further research into the most recent 
decisions of the Plurinational Constitutional Court, particularly following the election of new 
members in 2017. This would enable further study of the judicial interpretation and application of 
the concept of Vivir Bien, as well as the four constitutional principles of Vivir Bien. Such research 
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would allow a wider understanding of the evolution of Vivir Bien in relation to the judicial 
interpretation and application of other novel constitutional rights. Furthermore, such proposed 
research would be supplemented by a comparative study of the 2008 Ecuadorian Constitution. 
Ecuador is the only other country in the world to have incorporated Vivir Bien (as Buen Vivir), so 
a comparative study of court decisions would no doubt enrich the understanding of Vivir Bien and 
its possible uses in other legal frameworks in the world. 
Time and space constraints have meant that my study focused on a specific topic, that is: 
indigenous peoples’ right to be consulted. In the future, I would like to continue my research into 
other constitutional indigenous rights. The purpose is to build a body of research that could be 
applicable in the Australian context, given that Australia is also a highly diverse society with a 
colonial past where the debate about indigenous people’s rights and their constitutional recognition 
remains an unsolved issue within our political and legal system.  
Lastly, questions about diverse notions of territory and land, as well as environmental concerns, 
were highly relevant to the findings of my study and could also be linked to the Australian context. 
One of the aims of this research is to further South–South exchanges, and to establish the grounds 
for future research collaboration between Australia and Latin America, in areas of land rights, 
natural resources and Mother Earth’s rights. 
6.5 Closing Remarks 
The 2009 Bolivian Constitution is a novel decolonial constitution that challenges the dominant 
paradigm of Western Modernity – particularly notions of the state, the market, and the community 
(section 1.2.2.1- Chapter 1). The incorporation of the concept of Vivir Bien as a decolonising legal 
project and the four constitutional principles of Vivir Bien sought, at least formally, to further its 
decolonial purpose. In theory, highly innovative legal concepts have been incorporated into the 
Bolivian Constitution, as confirmed by my findings in Chapter 4. Yet the findings in Chapter 5 tell 
a different story. This tension between formal incorporation and material implementation is not a 
new issue for legal systems, particularly in Latin America, where it appears that Vivir Bien may 
be at risk of becoming, “another piece in the museum of forgotten constitutional experiments”. 
However, it may be too soon to reach a hasty conclusion, particularly for a very young constitution, 
the second of its type in the world.  
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In fact, dismissing the potential of non-Western based legal solutions has been a strategy of the 
dominant paradigm of Western Modernity for a very long time. For instance, asserting the 
superiority and universality of Western Modernity’s epistemology and law are two of the most 
successful tools deployed by this paradigm to ensure its dominance. Following this logic, racially 
inferior people and their non-Western based systems of knowledge production cannot create 
alternative legal systems that could possibly be considered on par with modern liberal 
constitutional models. This argument conveniently forgets that, although modern liberal 
constitutions may have successfully addressed the demands of certain sectors of the population in 
certain countries, they have failed to consider excluded sectors of the population or excluded 
countries within the world community. In that sense, Vivir Bien does not propose to eliminate the 
dominant paradigm of Western Modernity: rather, it seeks to reject its claims to superiority and 
universality. Moreover, “it prepares the ground for both valorising non-Eurocentric conception of 
emancipation or liberation for proposing counterhegemonic understandings and uses of 
Eurocentric concepts such as human rights, the rule of law or democracy” (Santos, 2014, p.ix). 
This aim embodies a better balance between the demands of the West and the demands of the rest 
and is well within the range of constitutional principles incorporated to facilitate Vivir Bien as a 
decolonising legal project. 
It is regrettable that the Plurinational Constitutional Court of Bolivia missed a clear opportunity to 
progress the judicial interpretation and application of alternative and non-Western based 
constitutional principles. Particularly the opportunity of advancing Vivir Bien as a decolonising 
legal project to address historical demands of a highly diverse and unequal society, in a region 
increasingly at risk of irreversible environmental damage. Yet it is worth noting that there are other 
ways to look at the debate between formal and material incorporation. While the Court’s majority 
may have let the opportunity slip to fully deploy the decolonising potential of Vivir Bien, the fact 
that Vivir Bien is the bedrock of the Bolivian Constitution is still a promising sign of departure 
from almost two centuries of modern liberal constitutions. Perhaps the time for the full material 
implementation of Vivir Bien has yet to arrive. The fact that it did receive constitutional 
incorporation remains a remarkable and original example of what Santos (2014) describes as “the 
construction and validation of knowledge born in struggle, of ways of knowing developed by social 
groups as part of their resistance against the systematic injustices and oppressions caused by 
capitalism, colonialism and patriarchy” (p. x).  
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I conclude this study with a quote and a question posited by Santos (2014). They encapsulate not only the 
core rational of my thesis but also its essential purpose as well as influencing the future direction of my 
research: 
 
The total investment in the present may also demand that the knowledges born in struggle engage 
with Wester-centric conceptions and political instruments, be they democracy, human rights, or 
socialism, in order to design and carry out counterhegemonic, intercultural uses of such conceptions 
and instruments. Such conceptions are strangers but not complete strangers, since the struggles 
against them are also struggles with them. They are hybrids of strangeness and familiarity. (p.239)  
 
The central question guiding this engagement into the construction and validation of alternative 
concepts such a Vivir Bien then can be summarised in Santos’ words:  
 
How can we possible keep alive the best of modern and democratic Western culture, while at the 
same time recognising the value of the world that [the dominant paradigm of Western Modernity]319 
designated autocratically as non-civilised, ignorant, residual, inferior or unproductive? (2014, 
p.221). 
 
 
THE END 
  
  
                                                          
319 My addition. 
246 
 
References 
Constitutional Documents 
Constitution of the United States of America (1878). 
Constitution of the Commonwealth of Australia (1900) 
Constitution of the Bolivarian Republic of Venezuela (1999). 
Constitution of the Republic of Ecuador (2008). 
Political Constitution of the Plurinational State of Bolivia (2009). 
International Conventions and Decisions 
Declaration of the Rights of Man and Citizen (1789) 
Universal Declaration of Human Rights (1848) 
American Declaration of Human Rights and Duties of Man (1948). 
Vienna Convention on the Law of Treaties (1961). 
International Covenant on Civil and Political Rights. (1966) 
American Convention on Human Rights (1969).   
Additional Protocol to the American Convention of Human Rights in the areas of International Covenants 
on Economics, Social and Cultural Rights (1969). 
Convention 169 - Concerning Indigenous and Tribal Peoples in Independent Countries of the International 
Labour Organization (1989). 
Rio Declaration on Environment and Development (1992) 
United Nations Declaration on the Rights of Indigenous Peoples (2007). 
Case of the Saramaka People v. Suriname, Inter-American. Court of Human Rights. (ser. C) No. 172 (28 
November 2007). 
Bolivian Legislation  
Act 1333 - Environmental Law (1992). 
Supreme Decree 24781- Regulatory Framework of Protected Areas (1997). 
247 
 
Act 003 - Law for the Transition to the new Judicial Bodies, Public Defender and General Attorney (2010). 
Act 005 - Law of approval of the protocol between the Plurinational State of Bolivia and the Federative 
Republic of Brazil regarding the financing of the project of construction of the highway Villa Tunari - San 
Ignacio de Moxos (2010). 
Act 027- Law of the Constitutional Tribunal (2010). 
Act 071- Law of the rights of Mother Earth (2010). 
Act 180- Law of Protection of Indigenous Territory and National Park Isiboro- Sécure - TIPNIS (2011). 
Act 222- Consultation Of Indigenous Peoples in the Indigenous Territory and National Park Isiboro-Sécure 
- TIPNIS (2012). 
Act 254 - Code of Constitutional Procedure (2012). 
Act 300- Framework Law of Mother Earth and Integral Development for Living Well (2012). 
Act 969- Protection, integral and sustainable development of Indigenous Territory and National Park 
Isiboro-Sécure - TIPNIS, (2017). 
Plurinational Constitutional Judgments of the Plurinational Constitutional Court of Bolivia - 2012-
2015 
Plurinational Constitutional Judgment 0300/2012 
Plurinational Constitutional Judgment 2143/2012 
Plurinational Constitutional Judgment 0120/2013 
Plurinational Constitutional Judgment 0212/2013 
Plurinational Constitutional Judgment 0552/2013 
Plurinational Constitutional Judgment 1158/2013 
Plurinational Constitutional Judgment 0443/2014 
Plurinational Constitutional Judgment 0762/2014 
  
248 
 
Bibliographic References 
Achtenberg, E. (2011). Road rage and resistance: Bolivia’s TIPNIS Conflict: accessed on 30 January 2019.  
Ackerman, B. (1997). The rise of world constitutionalism. Virginia Law Review, 83(4), 771-797. 
doi:10.2307/1073748 
Acosta, A. (2010). El Buen Vivir en el camino del posdesarrollo: una lectura desde la constitución de 
Montecristi. FES-ILDIS FUNDATION, 9, 1-43.  
Acosta, A. (2011). Extractivismo y neo-extractivismo: Dos caras de la misma maldición. Mas allá del 
desarrollo, 83-118.  
Acosta, A. (2013). El Buen Vivir: Sumak Kawsay, una oportunidad para imaginar otros mundos. España: 
Icaria & Antrazyt. 
Alanes Orellana, V. (2015). El principio ético del "suma qaman/sumaj kawsay/allin kawsay": praxis y 
pensamiento del Vivir Bien. In Secretaria Técnica y. Descolonización (Ed.), Principios y valores 
para construir una sociedad justa y armoniosa. (pp. 21-36). Bolivia: Tribunal Constitucional 
Plurinacional  
Alarcón Mondonio, C. (2008). Contradicciones y desequilibrios del proyecto constitucional Comentarios 
a la propuesta constitucional aprobada por la Asamblea Constituyente boliviana. (pp. 147-166). 
Bolivia: Instituto Internacional para la Democracia y la Asistencia Electoral (IDEA Internacional). 
Albó, X. (2009). Suma Qamaña = El buen convivir. Revista Obets, 4, 25-40.  
Albó, X. (2010). Lo indígena originario campesino en la nueva Constitución Miradas: nuevo texto 
constitucional (pp. 713-724). Bolivia: Instituto Internacional para la Democracia y la Asistencia 
Electoral (IDEA Internacional), Vicepresidencia del Estado Plurinacional de Bolivia and 
Universidad Mayor de San Andres. 
Albó, X. (2011). Suma Qamaña = convivir bien. ¿Como medirlo? In I. Farah & L. Vasapollo (Eds.), Vivir 
Bien: ¿Paradigma no capitalista? (pp. 133-144). Bolivia: CIMES-USMA.  
Aldunate Lizana, E. (2010). Aproximación conceptual y critica al neoconstitucionalismo. Revista de 
Derecho, 13(1), 79-102.  
Altmann, P. (2014). El Sumak Kawsay y el patrimonio ecuatoriano. Histoire(s) de l'Amerique latine, 10, 1-
17.  
Aman, R. (2014). Impossible Interculturality? Education and the colonial difference in a multicultural 
world. (Vol. 182). Linkoping, Sweden: Department of Behavioural Sciences and Learning. 
Aman, R. (2015). Why interculturalidad is not interculturality. Cultural Studies, 29 (2), 205-228.  
249 
 
Anaya, S. J. (2015). Report of the special rapporteur on the rights of indigenous peoples on extractive 
industries and indigenous peoples. Arizona Journal International and Comparative Law, 32(109), 
110-141.  
Antelo Parada, J. A. (2010). Análisis de la NCPE: Titulo II Medio Ambiente, recursos naturales, tierra y 
territorio. Miradas: nuevo texto constitucional (pp. 609-628). Bolivia: Instituto Internacional para 
la Democracia y la Asistencia Electoral (IDEA Internacional), Vicepresidencia del Estado 
Plurinacional de Bolivia and Universidad Mayor de San Andres. 
Argirakis Jordán, H. (2010). De Congreso a Asamblea Legislativa Plurinacional Miradas: nuevo texto 
constitucional (pp. 361-374). Bolivia: Instituto Internacional para la Democracia y la Asistencia 
Electoral (IDEA Internacional); Vicepresidencia del Estado Plurinacional de Bolivia and 
Universidad Mayor de San Andres. 
Anghie, A., & Chimni, B. S. (2004). Third World approaches to international law and individual 
responsibility in internal conflict. Studies in Transnational Legal Policy, 36.  
Arjomand, S. A. (1992). Constitutions and the struggle for political order. European Journal Sociology, 33 
(39).  
Assies, W. (2003). David versus Goliath in Cochabamba - water rights, neoliberalism, and the revival of 
social protest in Bolivia. Latin American Perspectives, 30(130), 14-36.  
Austin, J. (1832). The Province of Jurisprudence Defined. Quarterly Journal of Jurisprudence and 
Legislation, 3(105).  
Ávila Santamaría, R. (2011). El neoconstitucionalismo transformador: el estado y el derecho en la 
Constitución de 2008. Quito-Ecuador: Ediciones Abya- Yala. Universidad Andina Simón Bolívar. 
Fundación Rosa Luxemburg. 
Beling, A. E., & Vanhulst, J. (2014). Buen Vivir: new wine in old wineskins? Alternautas, 1(1), 29-40.  
Belloso Martín, N. (2015). El neoconstitucionalismo y el "nuevo" constitucionalismo Latinoamericano: 
¿Dos corrientes llamadas a entenderse? Cuadernos Electrónicos de Filosofía del Derecho, 32.  
Belotti, F. (2014). Entre bien común y buen vivir. Afinidades a distancia. Íconos-Revista de Ciencias 
Sociales, 48, 41-54.  
Bernecker, W. L., López de Abiada, J. M., & Siebenmann, G. (1996). El peso del pasado: percepciones de 
América y V Centenario. México: Verbum Editorial. 
Birke, O., & Böhm, S. (2006). The people and resistance against international business: the case of the 
Bolivian's water war. Critical perspectives on international business, 2(4), 299-320.  
250 
 
Blanco Mollo, T. (2015). Conceptualización y aplicación de los principios y valores constitucionales. In 
Secretaria Técnica y. Descolonización (Ed.), Principios y valores para construir una sociedad justa 
y armoniosa. (pp. 9-20). Bolivia: Tribunal Constitucional Plurinacional.  
Bolivia: caracteristicas de poblacion y vivienda. Censo Nacional de Poblacion y Vivienda 2012. Bolivia: 
Estado Plurinacional de Bolivia. 
Borowy, I. (2013). Defining sustainable development for our common future: A history of the World 
Commission on Environment and Development (Brundtland Commission). Routledge. 
Brundtland, G., Khalid, M., Agnelli, S., Al-Athel, S., Chidzero, B., Fadika, L., & Singh, M. (1987). Our 
common future: report of the 1987 World Commission on Environment and Development.Norway: 
(\'brundtland report\'). 
ButleRitchie, D. T. (2004a). The confines of modern constitutionalism. Pierce Law Review, 3(1), 1-32.  
ButleRitchie, D. T. (2004b). Critiquing Modern Constitutionalism. Apalachian Journal of Law, 3(37).  
Calisto Friant, M., & Langmore, J. (2015). The Buen Vivir: a policy to survive the anthropocene? Global 
Policy, 6(1), 64-71.  
Butt, P., & Hamer, D. (Eds.). (2011) LexisNexis Concise Australian Legal Dictionary (4 ed.). Australia. 
Cárdenas Aguilar, F., C. (2010). Mirando indio. In I.C. Chivi Vargas (Ed.), Bolivia: nueva constitución 
política del estado – conceptos elementales para su desarrollo normativo. (pp. 17-37). Bolivia: 
Vicepresidencia del Estado Plurinacional de Bolivia. 
Caria, S. D., R. (2014). El porvenir de una ilusión: la ideología del Buen Vivir. América Latina Hoy, 67(0), 
139. doi:10.14201/alh201467139163 
Castro Gómez, S., & Grosfoguel, R. (Eds.). (2007). El giro decolonial: reflexiones para una diversidad 
epistémica más allá del capitalismo global. Bogotá - Colombia: Siglo del Hombre Editores. 
Caudillo Félix, G. A. (2012). El Buen Vivir: un dialogo intercultural. Ra-Ximhai, 8 (2), 345-354.  
Chancosa, B. (2010). Sumak Kawsay desde la visión de la mujer. In A. L. Hidalgo-Capitán, A. Guillén 
García, & N. Deleg Guazha (Eds.), El pensamiento indigenista ecuatoriano sobre el Sumak Kawsay 
(Buen Vivir). (pp. 221-228.). España: CIM - PYDLOS - FIUCUHU.  
Chávez Álbárez, G. (2010). Fetichismo constitucional Miradas: nuevo texto constitucional (pp. 199-210). 
Bolivia: Instituto Internacional para la Democracia y la Asistencia Electoral (IDEA Internacional). 
Vicepresidencia del Estado Plurinacional de Bolivia.Universidad Mayor de San Andrés. 
Chivi Vargas, I. (2010a, 30 March 2010) Buen Vivir: una democracia altamente igualitaria. K. Arkonada. 
45 revoluciones por minuto, Bolivia. 
251 
 
Chivi Vargas, I. (2010b). Constitucionalismo emancipatorio, desarrollo normativo y jurisdicción indígena. 
In I. C. Chivi Vargas (Ed.), Bolivia: nueva constitución política del estado – conceptos elementales 
para su desarrollo normativo. (pp. 73-90). Bolivia: Vicepresidencia del Estado Plurinacional de 
Bolivia. 
Cholango, H. (2014). Antología del pensamiento indigenista ecuatoriano sobre el Sumak Kawsay (Buen 
Vivir). In A. L. Hidalgo-Capitán, M. A. García Guillén, & N. R. Deleg Guazha (Eds.), Antología 
del pensamiento indigenista ecuatoriano sobre Sumak Kawsay (pp. 237-245). España: CIM-
PYDLOS-FIUCUHU. 
Choque Canqui, R. (2011). Proceso de descolonización. In G. D. Gonsalves, J (coordinación) (Ed.), 
Descolonización en Bolivia: Cuatro ejes para comprender el cambio (pp. 37-60). Bolivia: 
Vicepresidencia del Estado Plurinacional de Bolivia and Fundación Boliviana para la Democracia 
Multipartidaria. 
Choque Quispe, M. E. (2006). La historia del movimiento indígena en la búsqueda del Suma Qamaña (Vivir 
Bien). Paper presented at the International Expert Group Meeting on the Millennium Development 
Goals: Indigenous participation and good governance, United States of America. 
Choque Quispe, M. E. (2008). Procesos de construcción intercultural en Bolivia. In F. Carrión & B. 
Villaronga (Eds.), Descentralizar: un derrotero a seguir (pp. 213-230). Ecuador: FLACSO-
InWEnt-SENPLADES. 
Choquehuanca Céspedes, D. (2010). Bolivia: hacia la reconstrucción del Vivir Bien: 
http://servindi.org/actualidad/41823 : accessed on 16 January 2019. 
Chuji, M. (2010). Sumak Kawsay versus desarrollo. In A. L. Hidalgo-Capitán, A. Guillén García, & N. 
Deleg Guazha (Eds.), El pensamiento indigenista ecuatoriano sobre el Sumak Kawsay (Buen 
Vivir). (pp. 229-236.). España.: CIM-PYDLOS-FIUCUHU.  
Chuji, M. (2014). Antología del pensamiento indigenista ecuatoriano sobre el Sumak Kawsay (Buen Vivir). 
In A. L. Hidalgo-Capitán, A Guillén García, & N. R. Deleg Guazha (Eds.), Antología del 
pensamiento indigenista ecuatoriano sobre Sumak Kawsay (pp. 153-159).: España: CIM-
PYDLOS-FIUCUHU. 
Clavero, B.S. (2009). Bolivia entre el constitucionalismo colonial y el constitucionalismo emancipatorio. 
Paper presented at the Vicepresidencia del Estado Plurinacional de Bolivia, Bolivia. 
Clavero, B. S. (2010a). Apunte para la ubicación de la constitución de Bolivia Revista Española de Derecho 
Constitucional (89), 195-217.  
252 
 
Clavero, B.S. (2010b). Bolivia entre el constitucionalismo colonial y constitucionalismo emancipatorio. In 
I. c. Chivi Vargas (Ed.), Bolivia: nueva constitución política del estado – conceptos elementales 
para su desarrollo normativo. (pp. 97-108). Bolivia: Vicepresidencia del Estado Plurinacional de 
Bolivia. 
Coronil, F. (2000). Naturaleza del poscolonialismo: del eurocentrismo al globo centrismo. In E. Lander 
(Ed.), La colonialidad del saber: eurocentrismo y ciencias sociales. Perspectivas Latinoamericanas 
(pp. 246-261). Argentina: Consejo Latinoamericano de Ciencias Sociales [CLACSO]  
Cubillo-Guevara, A. P. (2016). Genealogía inmediata de los discursos del buen vivir en Ecuador (1992-
2016). América Latina Hoy, 74, 125-144.  
Davalos, P. (2013). Extractivismo y teoría de las instituciones. https://www.alainet.org/active/63014: 
accessed on 22 June 2018. 
Davalos, P. (2014). Reflexiones sobre el Sumak Kawsay (el Buen Vivir) y las teorías del desarrollo. In A. 
L. Hidalgo-Capitán, A. García Guillén, & N. Deleg Guazha (Eds.), Antología del pensamiento 
indigenista ecuatoriano sobre Sumak Kawsay (pp. 143-152). España: CIM-PYDLOS-FIUCUHU. 
Davies, M. (2017). Asking the Law Question.  New South Wales-Australia: Thomson Reuters (Professional) 
Australia Limited. 
De la cadena, M. (2015). Earth Beings: ecologies of practice accross Andean worlds. United States & 
United Kingdom: Duke University Press. 
Delgado Burgoa, R. E. (2010). Algunas reflexiones sobre la Constitución Política del Estado. In I. c. Chivi 
Vargas (Ed.), Bolivia: nueva constitución política del estado – conceptos elementales para su 
desarrollo normativo. (pp. 39-55). Bolivia: Vicepresidencia del Estado Plurinacional de Bolivia. 
Del Popolo, F. (Ed.) (2017). Los pueblos indígenas en América (Abya Yala) desafíos para la igualdad en 
la diversidad: Comisión Económica para América Latina y el Caribe (CEPAL). 
Dolhare, M. I., & Rojas-Lizana, S. (2017). The indigenous concept of Vivir Bien in the Bolivian legal 
field: a decolonial proposal. The Australian Journal of Indigenous Education, 1-11.  
Dussel, E. (1993). Eurocentrism and modernity (Introduction to the Frankfurt lectures). Boundary 2. The 
postmodernism debate in Latin America, 20(3), 65-76.  
Dussel, E. (1994). 1492: El encubrimiento del otro: hacia el origen del mito de la modernidad. La Paz: 
Bolivia: Facultad de Humanidades y Ciencias de la Educación-UMSA. 
Dussel, E. (2000). Europe, Modernity, and Eurocentrism. Nepantla: Views from the South, 1 (3), 465-478.  
253 
 
Dussel, E. (2013). Agenda for a South - South philosophical dialogue. Budhi: A Journal of Ideas and 
Culture, 17(1), 1-27.  
Escobar, A. (2000). El lugar de la naturaleza y la naturaleza del lugar: ¿globalización o posdesarrollo? In 
E. c. Lander (Ed.), La colonialidad del saber: eurocentrismo y ciencias sociales. Perspectivas 
Latinoamericanas: CLACSO. 
Escobar, A. (2004). Beyond the Third World: imperial globality, global coloniality and anti-globalisation 
social movements. Third World Quarterly, 25(1), 207-230. doi:10.1080/01436509420000185417 
Escobar, A. (2010a). ¿‘Pachamámicos’ contra ‘modérnicos’? Comentarios breves a los textos de Pablo 
Stefanoni sobre el ‘pachamamismo’, o más allá de estos”. Política y Economía. 
Escobar, A. (2010b). Latin America at a crossroads: alternative modernizations, post-liberalism, or post-
development? Cultural Studies, 24(1), 1-65. doi: DOI: 10.1080/09502380903424208  
Escobar, A. (2015). Sentipensar con la Tierra: las luchas territoriales y la dimensión ontológica de las 
Epistemologías del Sur. AIBR Revista de Antropología Iberoamericana, 11(1), 11-32.  
Esposto, R., & Holas, S. (2009). Rodolfo Kusch: hacia una condición postcolonial pensada desde categorías 
epistemológicas situadas. Dissidences, 3(5), 1-15.  
Estermann, J. (2010). "Vivir Bien" como utopía política: la concepción andina del "Vivir Bien" (Suma 
Qamaña/Allin Kawsay) y su aplicación en el socialismo democrático en Bolivia. Paper presented 
at the XXIV Annual Reunion of Ethnology.  
Estermann, J. (2012). Crisis civilizatoria y Vivir Bien. Una crítica filosófica del modelo capitalista desde el allin 
kawsay/suma qamaña andino. Polis. Revista Latinoamericana, 33, 1-22.  
Estermann, J. (2013). Ecosofía andina: un paradigma alternativo de convivencia cósmica y de Vivir Bien. Revista 
FAIA, 2(9), 2-21.  
Farah, I., & Vasapollo, L. (Eds.). (2012). Vivir Bien: ¿paradigma no capitalista? Bolivia: CIDES-UMSA. 
Fatheuer, T. (2011). Buen Vivir: a brief introduction to Latin America's new concepts for the good life and 
the rights of nature. Heinrich Boll Foundation, 17, 1-136.  
Fernández-Dávila Urquidi, V. G. H. F., B.M. (2013). La propuesta del Sumak Kawsay- Buen Vivir, en 
los Estados Plurinacionales de Bolivia y Ecuador. Cuadernos PROLAM/USP, 1, 48-58.  
Fernández Osco, M. (2009). El Ayllu y la Reconstitución del Pensamiento Aymara. (Doctor of Philosophy), 
Duke University.    
García Linera, A. (2010a). Las tensiones creativas de la revolución: la quinta fase del proceso de cambio. 
Bolivia. 
García Linera, A. (2010b). El Socialismo Comunitario. Revista de Análisis, 3(5).  
254 
 
García Linera, A. (2013). Democracia, estado y nacion. Bolivia. 
García Linera, A. (2014). Democracia liberal vs. democracia participativa. Interculturalidad, 
descolonización del estado y del conocimiento (pp. 53-60). Argentina: Ediciones del Signo. 
García Yapur, F. L. (2010). Nuevo constitucionalismo y descolonización en la Constitución Política de 
Bolivia. In I. C. Chivi Vargas (Ed.), Bolivia: nueva constitución política del estado – conceptos 
elementales para su desarrollo normativo. (pp. 167-180). Bolivia: Vicepresidencia del Estado 
Plurinacional de Bolivia. 
García Yapur, F. L. (2014). Identidad nacional y ciudadanía en tiempos del Estado Plurinacional. T'inkazos- 
Revista Boliviana de Ciencias Sociales, 35, 49-62.  
Gargarella, R. (2011a). El constitucionalismo latinoamericano y la "sala de maquina" de la Constitución 
(1980-2010). Gaceta Constitucional, 48, 289-306.  
Gargarella, R. (2011b). Pensando en la reforma constitucional en América Latina In C. Rodríguez - 
Garavito (Ed.), El derecho en América Latina: un mapa del pensamiento jurídico del siglo XXI. 
Buenos Aires- Argentina: Siglo Veintiuno Editores. 
Góngora-Mera, M. E. (2017). The block of constitutionality as the doctrinal pivot of an Ius Commune. In 
A. Von Bogdandy, E. F. Mac-Gregor, F. Piovesan, & M. M. Antoniazzi (Eds.), Transformative 
Constitutionalism in Latina America (pp. 235-254). United Kingdom: Oxford University Press. 
Gore, C. (2000). The rise and fall of the Washington Consensus as a paradigm for developing countries. 
World Development, 28(5), 789-804.  
Gosálvez Sologuren, G. (2010). Estructura y organización económica del Estado: análisis y critica en la 
nCPE. Miradas: nuevo texto constitucional (pp. 179-198). Bolivia: Instituto Internacional para la 
Democracia y la Asistencia Electoral (IDEA Internacional). Vicepresidencia del Estado 
Plurinacional de Bolivia.Universidad Mayor de San Andrés. 
Grosfoguel, R. (2006). La descolonización de la economía política y los estudios postcoloniales: 
transmodernidad, pensamiento fronterizo y colonialidad global. Tabla Rasa, 4 (January-June 
2006), 17-48.  
Grosfoguel, R. (2011). Decolonizing post-colonial studies and paradigms of political economy: 
transmodernity, decolonial thinking and global coloniality. Transmodernity, 1(1), 1-36.  
Guamán Poma de Ayala, F. G. P. (1980). Nueva Crónica y Buen Gobierno (Vol.2).  
Gudynas, E. (2009). La ecología política del giro biocentrico en la nueva constitución de Ecuador. Revista 
de Estudios Sociales, 32, 34-47.  
255 
 
Gudynas, E. (2010). The New Extractivism of the 21st Century: Ten Urgent Theses about Extractivism in 
Relation to Current South American Progressivism.” Americas- the new extractivism of the 21st 
century: ten urgent theses about extractivism in relation to current South American progressivism. 
United States of America. 
Gudynas, E. (2011). Buen Vivir: today's tomorrow. Development, 54(4), 441-447.  
Gudynas, E. (2013a). Transitions to post-extractivism: directions, options, areas of action. Beyond 
Development, 165.  
Gudynas, E. (2013b). Development alternatives in Bolivia: The impulse, the resistance, and the restoration. 
NACLA Report on the Americas, 46(1), 22-26.  
Gudynas, E. (2013c). Extracciones, extractivismos y extrahecciones. Un marco conceptual sobre la 
apropiación de recursos naturales. Observatorio del desarrollo, 18, 1-18.  
Gudynas, E. (2014). El malestar moderno con el Buen Vivir. Crisis civilizatoria, desarrollo y Buen Vivir 
(pp. 135-162). Argentina: Ediciones del Signo. 
Gudynas, E. (2017a). Value, Growth, Development: South American lessons for a new ecopolitics. 
Capitalism Nature Socialism, 1-10.  
Gudynas, E. (2017b). Post-development and Other Critiques of the Roots of Development. The Essential 
Guide to Critical Development Studies, 70.  
Gudynas, E., & Acosta, A. (2010). Si eres tan progresista: ¿porque destruyes la naturaleza? 
Neoextractivismo, izquierda y alternativas. Ecuador Debate, 79, 61-81.  
Halkos, G. (2011). Environment and economic development: determinants of an EKC hypothesis.  
Hall, M., A. & Wright, R.F. (2008). Systematic content of analysis of judicial decisions. California Law 
Review, 96(2), 63-122.  
Harnecker, M. (2010). El nuevo modelo económico del socialismo del siglo XXI. Algunos elementos para 
la discusión. Los nuevos retos de América Latina: socialismo y Sumak Kawsay (pp. 77-90). 
Ecuador: SENPLADES. 
Herzfeld, P., & Prince, T. (2014). Statutory Interpretation Principles. Australia: Thomson Reuters 
(Professional) Australia Limited, 
Hidalgo-Capitán, A. L., & Cubillo-Guevara, A. P. (2013). Seis debates abiertos sobre el Sumak Kawsay. 
Iconos-Revista de Ciencias Sociales, 48, 25-40.  
Hidalgo-Capitán, A. L., Arias Pallaroso, F. A., & Ávila Larrea, J. A. (2014a). El pensamiento indigenista 
ecuatoriano sobre Sumak Kawsay. In A. L. Hidalgo-Capitán, M. A. Guillén García, & N. R. Deleg 
256 
 
Guazah (Eds.), Sumak Kawsay Yuyay: antologia del pensamiento indigenista ecuatoriano sobre el 
Sumak Kawsay. (pp. 23-25). España: CIM - PYDLOS- FIUCUHU.  
Hidalgo-Capitán, A. L; Guillén García, M.A.; Deleg Guazha, N. R. (2014b). Antología del pensamiento 
indigenista ecuatoriano sobre el Sumak Kawsay (Buen Vivir). In A. L. Hidalgo-Capitán, M. A. 
Guillén García, M.A & N. R. Deleg Guazha (Eds.), Antologia del pensamiento indigenista 
ecuatoriano sobre Sumak Kawsay (pp. 26-75). España: CIM-PYDLOS-FIUCUHU. 
Hidalgo-Capitán, A. L; Guillén García, A.; Deleg Guazha, N. R (2014c). El indigenismo ecuatoriano y el 
Sumak Kawsay: entre el buen salvaje y la paja del páramo.  In A. L. Hidalgo-Capitán, M. A. Guillén 
García, & N. R. Deleg Guazha (Eds.), Sumak Kawsay Yuyay: antologia del pensamiento 
indigenista ecuatoriano sobre el Sumak Kawsay. (pp. 11-22). España: CIM - PYDLOS- FIUCUHU.   
Historical and Documentary Encyclopaedia of the Bolivian Constitutional Process (2011). Vice-
presidency of the Plurinational State of Bolivia. Bolivia 
Houtart, F. (2011). El concepto de Sumak Kawsay (Buen Vivir) y su correspondencia con el bien común 
de la humanidad. Revista de Filosofia, 69(3), 7-33.  
Huanacuni Mamani, F. (2005). Visión cósmica de los Andes. (E.-L. Armonía Ed.). Bolivia. 
Huanacuni Mamani, F. (2010). Buen Vivir/Vivir Bien: filosofía, políticas, estrategias y experiencias 
regionales andinas. Coordinadora Andina de Organizaciones Indígenas (Ed.)   
N/A. (2014) What is a constitution? Principles and concepts: International Institute for Democracy and 
Electoral Assistance -International IDEA, (pp. 1-22). 
Ingold, T. (2011). Being Alive. Essays on Movement, Knowledge, and Description. (Routledge. Ed.). United 
Kingdom. 
James, N. (2014). Business Law (3rd ed.). Australia: John Wiley & Sons Australia, Ltd. 
Jaramillo Doniush, S. I. (2013). El nuevo constitucionalismo y los rezagos de la ciencia del derecho 
constitucional Latinoamericano. Argentina. 
Jonsson, S. (2009). Report from garbage planet: critical essay. Sweden:  
Korpi, W. (2003). Welfare-state regress in Western Europe: politics, institutions, globalization, and 
Europeanization. Annual Review of Sociology, 29(1), 589-609.  
Korpi, W., & Palme, J. (2003). New politics and class politics in the context of austerity and globalization: 
Welfare state regress in 18 countries, 1975–95. American Political Science Review, 97(3), 425-446.  
257 
 
Kowii, A. (2009). El Sumak Kawsay. In A. L. Hidalgo-Capitán, A. Guillén García, & N. Deleg Guazha 
(Eds.), El pensamiento indigenista ecuatoriano sobre el Sumak Kawsay (Buen Vivir). (pp. 159-
168). España.: CIM-PYDLOS-FIUCUHU.  
Kuhn, T. S. (2012). The structure of scientific revolutions. (2nd ed.): University of Chicago press. 
Kusch, R. (1975). América Profunda: Editorial Bonum. 
Lacroix, L. (2012). Indigenous territoriality and political agenda in Bolivia (1970-2010). Revista de 
l'Institue Catala d' Antropologia, 17(1), 60-77.  
Lander, E. (2000). Eurocentrism and colonialism in Latin American social thought. Nepantla: Views from 
south, 1(3), 519-532.  
Lander, E. (2001). Pensamiento crítico latinoamericano: la impugnación del eurocentrismo. Revista de 
Sociología, 15, 13-25.  
Lander, E. (2013). Crisis civilizatoria, límites del planeta, asaltos a la democracia y pueblos en resistencia. 
In M. Lang, C. López, & A. Santillana (Eds.), En Alternativas al capitalismo/colonialismo del siglo 
XXI (pp. 27-62). Ecuador. 
Larrea Maldonado, A. M. (2011). El Buen Vivir como contrahegemonía en la Constitución Ecuatoriana. 
Utopia y Praxis Latino Americana, 16(53), 59-70.  
Libesman, H. (2004). Between Modernity and Postmodernity. Yale Journal of Law and Humanities, 16 (2), 
413-423.  
Macas, L. (2010a). Sumak Kawsay. La vida en plenitud. In A. L. Hidalgo-Capitán, A. Guillén García, & 
N. Deleg Guazha (Eds.), El pensamiento indigenista ecuatoriano sobre el Sumak Kawsay (Buen 
Vivir). pp. 169-176). España.: CIM-PYDLOS-FIUCUHU.  
Macas, L. (2010b). El Sumak Kawsay. In A. L. Hidalgo-Capitán, A. Guillén García, & N. Deleg Guazha 
(Eds.), El pensamiento indigenista ecuatoriano sobre el Sumak Kawsay (Buen Vivir). pp. 177-192). 
España.: CIM-PYDLOS-FIUCUHU. 
Maldonado, L. (2010a). El Sumak Kawsay/Buen Vivir/Vivir Bien. La experiencia de la República de 
Ecuador. In A. L. Hidalgo-Capitán, A. Guillén García, & N. Deleg Guazha (Eds.), El pensamiento 
indigenista ecuatoriano sobre el Sumak Kawsay (Buen Vivir). (pp.193-210). España: CIM-
PYDLOS-FIUCUHU.   
Maldonado, L. (2010b). Interculturalidad y políticas públicas en el marco del Buen Vivir. In A. L. Hidalgo-
Capitán, A. Guillén García, & N. Deleg Guazha (Eds.), El pensamiento indigenista ecuatoriano 
sobre el Sumak Kawsay (Buen Vivir). (pp.211-220). España: CIM-PYDLOS-FIUCUHU.   
Mamani Patana, E (2011). Territorio indígena y zona intangible. La Gaceta Juridica.  
258 
 
 Mamani Ramírez, P. (2011). Qamir Qamaña: dureza de "estar estando" y dulzura de " ser siendo". In I. 
Farah & L. Vasapollo (Eds.), Vivir Bien: ¿Paradigma no capitalista? (pp. 65-76). Bolivia: CIDES-
UMSA.  
Martí I Puig, S. W., C.; Aylwin, J.; Yánez, N. (2013). Balance y retos de la lucha de las poblaciones 
indígenas en el cambio de ciclo. Entre el desarrollo y el buen vivir: recursos naturales y conflictos 
en los territorios indígenas. (pp. 21-42). España: Los Libros de la Catarata. 
Martínez Dalmau, R. (2008). El proceso constitucional en Bolivia: perspectivas desde el nuevo 
constitucionalismo Latinoamericano. Paper presented at the Cuadernos de Reflexión, Bolivia. 
Martínez Dalmau, R. (2009). Los nuevos paradigmas constitucionales de Ecuador y Bolivia. La Tendencia 
- Revista de Análisis Político, Medina, J. (2001). Suma Qamaña: la comprensión indígena de la 
buena vida.   
Medina, J. (2001). Suma Qamaña: la comprensión indígena de la buena vida. 
Medina, J. (2008). Suma Qamaña: la comprensión indígena de la buena vida. 
Medina, J. (2011). Acerca del Suma Qamaña. In I. Farah & L. Vasapollo (Eds.), Vivir Bien: ¿Paradigma no 
capitalista? (pp. 39-64). Bolivia: CIDES-UMSA.  
Mejido Costoya, M. (2013). Latin American post-neoliberal development thinking: the Bolivian "turn" 
towards Suma Qamaña. European Journal of Development Research, 25(2), 213-229.  
Mendoza Coria, M. B. (2012). El Buen Vivir comunitario - una alternativa civilizatoria: visión de los 
pueblos indígenas de las tierras altas de Bolivia (E. A. Española Ed.). Bolivia. 
Mendoza Escalante, M. (2000). Los principios fundamentales del Derecho Constitucional Peruano (B. 
S.R.L. Ed.). Lima. 
Meneses, A., Demanet, A., Baeza, C., & Castillo, J. (2012). El movimiento zapatista: impacto político de 
un discurso en construcción. Revista Enfoques, X (16), 151-174.  
Mignolo, W. (1995a). Occidentalización, imperialismo, globalización: herencias coloniales y teorías 
postcoloniales. Revista Iberoamericana, 61(170), 27-40.  
Mignolo, W. D. (1995b). Afterword: Human understanding and (Latin) American interests--The politics 
and sensibilities of geo-cultural locations. Poetics Today, 171-214.  
Mignolo, W. D. (1995c). Decires fuera de lugar: sujetos dicentes, roles sociales y formas de inscripción. 
Revista de Crítica Literaria Latinoamericana, 21(41), 9-31.  
Mignolo, W. D. (1995d). La razón postcolonial: herencias coloniales y teorías postcoloniales. Revista 
Chilena de Literatura, 91-114.  
259 
 
Mignolo, W. D. (2007a). Coloniality and modernity/rationality. Cultural Studies, 21(2-3), 155-167.  
Mignolo, W. D. (2007b). El pensamiento decolonial. Desprendimiento y apertura. Un manifiesto. In S. 
Castro Gómez & R. Grosfoguel (Eds.), El giro decolonial: reflexiones para una diversidad 
epistémica más allá del capitalismo. (pp. 25-46). Colombia: Siglo del Hombre. 
Mignolo, W. D. (2007c). Delinking. Cultural Studies, 21(2-3), 449-514.  
Mignolo, W. D. (2009). Epistemic disobedience, independent thought and de-colonial freedom. Theory, 
Culture & Society, 26(7-8), 1.23. doi:10.1177/02632764093492275 
Mignolo, W. D. (2011). Geopolitics of sensing and knowing: on (de) coloniality, border thinking and 
epistemic disobedience. Postcolonial Studies, 14(3), 273-283.  
Monni, S. P., M. (2013). Beyond growth and development: Buen Vivir as an alternative current paradigm. 
(pp. 1-29). Italy. 
Montero Justiniano, L. (2010). Una economía para la inclusión Miradas: nuevo texto constitucional (pp. 
587-598). Bolivia: Instituto Internacional para la Democracia y la Asistencia Electoral (IDEA 
Internacional), Vicepresidencia del Estado Plurinacional de Bolivia and Universidad Mayor de San 
Andrés. 
Motala, Z. (1994). Constitutional Options for a Democratic South Africa: A Comparative Perspective: 
Howard United Press  
Murillo Bernardis, D. (2010). Deberes: análisis y comentarios Miradas: nuevo texto constitucional (pp. 
309-318). Bolivia- La Paz: Instituto Internacional para la Democracia y la Asistencia Electoral 
(IDEA Internacional), Vicepresidencia del Estado Plurinacional de Bolivia and Universidad Mayor 
de San Andrés. 
Muyolema, A. (2001). De la “cuestión indígena‟ a lo "indígena‟ como cuestionamiento”. In I. Rodríguez 
(Ed.), Convergencia de tiempos. Estudios subalternos / contextos latinoamericanos/ Estado, 
cultura, subalternidad. Netherlands: Rodopi. 
National Development Plan "Bolivia worthy, sovereign, productive and democratic"(2006-2011). Bolivia.  
National Development Plan for Ecuador (2007-2009). Ecuador. 
National Development Plan for Ecuador (2010-2013). Ecuador. 
National Development Plan for Ecuador (2013-2017). Ecuador. 
Noguera Fernández, A. (2008). Plurinacionalidad y autonomías. Comentarios entorno al nuevo proyecto de 
Constitución Boliviana. Revista Española de Derecho Constitucional (84), 147-177.  
260 
 
Novoa García, A. (2008). El proyecto de Constitución de Bolivia. La irrupción del constitucionalismo 
indígena. Comentarios a la propuesta constitucional aprobada por la Asamblea Constituyente 
boliviana. (pp. 200-217). Bolivia: Instituto Internacional para la Democracia y la Asistencia 
Electoral (IDEA Internacional). 
Orgad, L. (2010). The preamble in constitutional interpretation. International Journal of Constitutional 
Law, 8(4), 714-738. doi:10.1093/icon/mor010 
Oviedo Freire, A. M. (2011a). Capitalismo, socialismo y armonicidad. In A. L. Hidalgo-Capitán, A. Guillén 
García, & N. Deleg Guazha (Eds.), El pensamiento indigenista ecuatoriano sobre el Sumak Kawsay 
(Buen Vivir). (pp. 297-342). España: CIM-PYDLOS-FIUCUHU.  
Oviedo Freire, A. M. (2011b). El Buen Vivir posmoderno y el Sumak Kawsay ancestral. In A. L. Hidalgo-
Capitán, A. Guillén García, & N. Deleg Guazha (Eds.), El pensamiento indigenista ecuatoriano 
sobre el Sumak Kawsay (Buen Vivir). (pp. 267-296). España.: CIM-PYDLOS-FIUCUHU.  
Oviedo Freire, A. M. (2013). Buen Vivir vs Sumak Kawsay: una reforma capitalista y revolución alter-
nativa (2nd ed.). Argentina: Ediciones Ciccus. 
Pacari, N. (2008). Naturaleza y territorio desde la mirada de los pueblos indígenas. In A. L. Hidalgo-
Capitán, A. Guillén García, & N. Deleg Guazha (Eds.), Sumak Kawsay Yuyay: antología del 
pensamiento indigenista ecuatoriano sobre el Sumak Kawsay. (pp. 127-132). España.: CIM-
PYDLOS-FIUCUHU.  
Pacari, N. (2013). Sumak Kawsay para que tengamos vida. In A. L. Hidalgo-Capitán, A. Guillén García, & 
N. Deleg Guazha (Eds.), El pensamiento indigenista ecuatoriano sobre el Sumak Kawsay (Buen 
Vivir). (pp. 343-356). España.: CIm-PYDLOS-FIUCUHU.  
Pachón Soto, D. (2007). Modernidad, eurocentrismo y colonialidad del saber. Paper presented at the 
Seminario sobre el debate Modernidad y Posmodernidad y su incidencia en Colombia: Colombia.  
Pachón Soto, D. (2008). Nueva perspectiva filosófica en América Latina: el grupo 
Modernidad/Colonialidad. Ciencias Políticas, 5, 8-35.  
Pelizzon, A., & Ricketts, A. (2015). Beyond anthropocentrism and back again: from ontological to 
normative anthropocentrism. The Australasian Journal of Natural Resources Law and Policy, 
18(2), 105 - 124.  
Perreault, T. (2006). From the guerra del agua to the guerra del gas: resource governance, neoliberalism 
and popular protest in Bolivia. Antipode, 38(2), 150-172.  
Pinto-Duschinsky, M. (2002). Financing politics: a global review. Journal of Democracy, 13(4), 69-86.  
261 
 
Pinto Quintanilla, J. C. (2010). Aportes a la reflexión política de la Constitución. In I. c. Chivi Vargas (Ed.), 
Bolivia: nueva constitución política del estado – conceptos elementales para su desarrollo 
normativo. (pp. 57-71). Bolivia: Vicepresidencia del Estado Plurinacional de Bolivia. 
Prada Alcoreza, R. (2008). Análisis de la nueva Constitución Política del Estado. Critica y Emancipación: 
Revista Latinoamericana de Ciencias Sociales., 1(1), 35-50.  
Prada Alcoreza, R. (2010). Horizontes del Estado Plurinacional Miradas: nuevo texto constitucional (pp. 
109-124). Bolivia: Instituto Internacional para la Democracia y la Asistencia Electoral (IDEA 
Internacional), Vicepresidencia del Estado Plurinacional de Bolivia and Universidad Mayor de San 
Andrés. 
Prats, J. (2008). Comentarios al proyecto de Constitución Comentarios a la propuesta constitucional 
aprobada por la Asamblea Constituyente boliviana. (pp. 25-44). Bolivia.: Instituto Internacional 
para la Democracia y la Asistencia Electoral (IDEA Internacional). 
Quijano, A. (2000). Colonialidad del poder, eurocentrismo y América Latina. Nepantla: Views from the 
South, 1(3), 533-580.  
Quijano, A. (2011a). Colonialidad del poder y clasificación social. Journal of World Systems Research, VI 
(2).  
Quijano, A. (2011b). Bien Vivir: entre el desarrollo y la des/colonialidad del poder. Ecuador Debate, 84, 
77-88.  
Quijano, A. (2012). "Bien Vivir": entre el "desarollo" y la des/colonialidad del poder. Viento Sur, 122(May 
2012), 46-56.  
Quiroga Trigo, J. A. (2008). La Constitución y el proyecto de poder del MAS. Comentarios a la propuesta 
constitucional aprobada por la Asamblea Constituyente boliviana. (pp. 55-75). Bolivia: Instituto 
Internacional para la Democracia y la Asistencia Electoral (IDEA Internacional). 
Quiroga Trigo, J. A. (2010). El Estado Plurinacional y el fin de la República Miradas: nuevo texto 
constitucional (pp. 273-282). Bolivia: Instituto Internacional para la Democracia y la Asistencia 
Electoral (IDEA Internacional), Vicepresidencia del Estado Plurinacional de Bolivia and 
Universidad Mayor de San Andrés. 
Radcliffe, S. A. (2012). Development for a postneoliberal era? Sumak Kawsay, living well and the limits 
to decolonisation in Ecuador. Geoforum, 43(2), 240-249.  
Ramírez Gallegos, R. (2010). Socialismo del Sumak Kawsay o biosocialismo republicano. Los nuevos retos 
de América Latina: socialismo y Sumak Kawsay (pp. 55-76). Ecuador: SENPLADES.  
262 
 
Ramírez Santiesteban, H. (2010). Enciclopedia Histórica Documental del Proceso Constituyente Boliviano. 
La Paz - Bolivia: Vicepresidencia del Estado Plurinacional de Bolivia. 
Rengifo Vásquez, G., Grillo E. (2001). Criar la vida y dejarse criar. In J. Medina (Ed.), Suma Qamaña: la 
comprensión indígena de la buena vida. Bolivia.: Comunicación PADEP/GTZ.  
Rivera Santiváñez, J. A. (2008). Virtudes y dificultades del proyecto constitucional Comentarios a la 
propuesta constitucional aprobada por la Asamblea Constituyente boliviana. (pp. 80-119). 
Bolivia.: Instituto Internacional para la Democracia y la Asistencia Electoral (IDEA Internacional). 
Rivera Santiváñez, J. A. (2004). La interpretación constitucional en Bolivia.  
Rojas Lizarazu, R. (2011). Evaluación ambiental estratégica para el desarrollo integral sustentable del 
Territorio Indígena- Parque Nacional Isiboro-Sécure- TIPNIS. Bolivia. 
Romero Bonifaz, C. (2008). La nueva estructura del Estado plurinacional y comunitario Comentarios a la 
propuesta constitucional aprobada por la Asamblea Constituyente boliviana. (pp. 25-44). 
Bolivia: Instituto Internacional para la Democracia y la Asistencia Electoral (IDEA 
Internacional). 
Romero Bonífaz, C. (2010). Los ejes de la Constitución Política del Estado Plurinacional de Bolivia. 
Miradas: nuevo texto constitucional (pp. 19-36). Bolivia: Instituto Internacional para la 
Democracia y la Asistencia Electoral (IDEA Internacional), Vicepresidencia del Estado 
Plurinacional de Bolivia and Universidad Mayor de San Andrés. 
Saguier, M. (2012). Socio-environmental regionalism in South America: tensions in new development 
models. In P. T. Riggirozzi, D. (Ed.), The rise of post-hegemonic regionalism (pp. 125-121). - 
United Kingdom: Springer. 
Sánchez Parga, J. (2011). Discurso retro revolucionario: Sumak Kawsay, derechos de la naturaleza y otros 
pachamamismos. Ecuador Debate, 84, 31-50.  
Sanson, M. (2012). Statutory interpretation. Australia: Oxford University Press. 
Santos, B. d. S. (2000). Critica de la razón indolente: para un nuevo sentido común: la ciencia, el derecho 
y la política en la transición paradigmática. Portugal: Editorial Desclee de Brouwer, S.A., 2003. 
Santos, B. d. S. (2002). Toward a new legal common sense. United Kingdom: Butterworths Lexis Nexis  
Santos, B. d. S. (2009). Sociología jurídica critica: para un nuevo sentido común en el derecho. Editorial 
Trotta/ILSA. 
263 
 
Santos, B. d. S. (2010). Refundación del Estado en América Latina - Perspectivas desde una Epistemología 
del Sur (A. Maurial Ed.). Perú: Instituto Internacional de Derecho y Sociedad & Programa de 
Democracia y Transformación Global. 
Santos, B. d. S. (2014). Epistemologies of the South: justice against epistemicide. United States of America: 
Paradigm Publishers. 
Santos, B. d. S. (2016). Epistemologies of the South and the future. From the European South: a 
transdisciplinary journal of postcolonial humanities, 1, 17-29.  
Silva, E. (2009). Challenging neoliberalism in Latin America. Cambridge: United Kingdom: Cambridge 
University Press. 
Simbana, F. (2011). El Sumak Kawsay como proyecto político. In A. L. Hidalgo-Capitán, A. Guillén 
Garcia, & N. Deleg Guazha (Eds.), El pensamiento indigenista ecuatoriano sobre el Sumak Kawsay 
(Buen Vivir). (pp. 245-252.). España.: CIM-PYDLOS-FIUCUHU.  
Simpson, M. (2008). "Other worlds are actual": Tully on the imperial roles of modern constitutional 
democracy. Osgoode Hall Law Journal, 46(3), 509-533.  
Soliz, D. (2010). La sociedad del Buen Vivir. In SENPLADES (Ed.), Los nuevos retos de América Latina: 
socialismo y Sumak Kawsay (pp. 9). Ecuador: SENPLADES. 
Spronk, S. (2007). Roots of resistance to urban water privatization in Bolivia: the "new working class”, the 
crisis of neoliberalism, and public services. International Labor and Working- Class History (71), 
8-28.  
Stefanoni, P. (2010). Indianismo y pachamamismo. Rebelión Revista Digital.  
Stefanoni, P. (2011). ¿Adónde nos lleva el Pachamamismo?  Revista Tabula Rasa, 15, 261-264.  
Sunstein, C. R. (1992). On Property and Constitutionalism. Cardozo Law Review, 14(907).  
Sustainable Development Goals. (2015): https://sustainabledevelopment.un.org/ : accessed on30 January 
2019. 
Svampa, M. (2011). Extractivismo neodesarrollista y movimientos sociales: Un giro eco territorial hacia 
nuevas alternativas.  Más allá del desarrollo, 1, 185-218.  
Svampa, M. (2012). Consenso de las comodidades: giro eco territorial y pensamiento crítico en América 
Latina. Osal, 13(32), 15-38., 13(32), 15-38.  
Svampa, M. (2013). Consenso de los Commodities y lenguajes de valoración en América Latina. Nueva 
Sociedad (244), 30-46.  
264 
 
Svampa, M. (2015). Commodities Consensus: neoextractivism and enclosure of the commons in Latin 
America. South Atlantic Quarterly, 114(1), 65-82. doi: https://doi.org/10.1215/00382876-2831290 
Tapia Mealla, L. (2010). El pluralismo politico-juridico en la nueva Constitucion de Bolivia Miradas: nuevo 
texto constitucional (pp. 261-272). Bolivia: Instituto Internacional para la Democracia y la 
Asistencia Electoral (IDEA Internacional), Vicepresidencia del Estado Plurinacional de Bolivia 
and Universidad Mayor de San Andres. 
Tapia Mealla, L. (2011). ¿Qué significa el Estado Plurinacional? In G. D. Gonsalves, J (coordination) (Ed.), 
Descolonización en Bolivia: cuatro ejes para comprender el cambio (pp. 135-168). Bolivia: 
Vicepresidencia del Estado Plurinacional de Bolivia. Fundación Boliviana para la Democracia 
Multipartidaria. 
Torrez, M. (2001). El concepto de Qamaña. In J. C. Medina (Ed.), Suma Qamaña: la comprensión indígena 
de la Buena Vida (pp. 55-72). Bolivia: PADEP/GETZ.  
Tubino, F. (2005). La interculturalidad crítica como proyecto ético-político. Paper presented at the 
Encuentro continental de educadores agustinos, Lima.  
Tully, J. (2002). The unfreedom of the moderns in comparison to their ideals of constitutional democracy. 
The Modern Law Review, 65, 204–228. doi:10.1111/1468-2230.00375 
Tully, J. (2007). Strange multiplicity: constitutionalism in an age of diversity (8th ed.). United Kingdom: 
Cambridge University Press. 
Tully, J. (2008). Modern constitutional democracy and imperialism. Osgoode Hall Law Journal, 46(3), 
461-493.  
Unceta, K. (2014). Poscrecimiento, desmercantilizacion y "buen vivir". Nueva Sociedad, 252, 136-152.  
United Nations International Strategy for Disaster Reduction (2012). 
Untoja Choque, F. (2010). Mitificación indigenista del pasado. Miradas: nuevo texto constitucional (pp. 
253-260). Bolivia- La Paz: Instituto Internacional para la Democracia y la Asistencia Electoral 
(IDEA Internacional), Vicepresidencia del Estado Plurinacional de Bolivia and Universidad Mayor 
de San Andrés. 
Uprimny, R. (2011). The recent transformation of constitutional law in Latin America: trends and 
challenges. Texas Law Review, 89(7), 1587-1610.  
Vanhulst, J. (2015). El laberinto del Buen vivir: entre Sumak Kawsay y Socialismo del siglo XXI POLIS - 
Revista Latinoamericana, 14(40), 233-261.  
265 
 
Vanhulst, J., & Beling, A. E. (2012). El discurso del Buen Vivir: sustentabilidad "made in Latin America". 
Revista Nadir, 4(1), 1-11.  
Vanhulst, J., & Beling, A. E. (2013a). Buen Vivir: la irrupción de América Latina en el campo gravitacional 
del desarrollo sostenible. Revista Iberoamericana de Economía Ecológica, 21(1-14).  
Vanhulst, J., & Beling, A.E. (2013b). El Buen Vivir: una utopía latinoamericana en el campo discursivo 
global de la sustentabilidad. Polis Revista Latino Americana, 36(1-18).  
Vasak, K. (1982). The international dimensions of human rights (Vol. 1): Greenwood Press. 
Vega Camacho, O. (2011). Estado Plurinacional: elementos para el debate. In G. D. Gonsalves, J 
(coordinación) (Ed.), Descolonización en Bolivia: cuatro ejes para comprender el cambio (pp. 109-
133). Bolivia: Vicepresidencia del Estado Plurinacional de Bolivia and Fundación Boliviana para 
la Democracia Multipartidaria. 
Viciano Pastor, R., & Martínez Dalmau., R. (2010). Los procesos constituyentes latinoamericanos y el 
nuevo paradigma constitucional. IUS. Revista del Instituto de Ciencias Jurídicas de Pueble. A.C. 
(25), 7-29.  
Viciano Pastor, R., & Martínez Dalmau., R. (2011). El nuevo constitucionalismo latinoamericano: 
fundamentos para una construcción doctrinal. Revista General de Derecho Público Comparado, 9, 
1-24.  
Villanueva Flores, R. (2015). La interpretación intercultural en el estado constitucional. Revista Derecho 
del Estado, 34, 289-310.  
Viteri Gualinga, C. (2002). Visión indígena del desarrollo en la Amazonia. Polis [En línea], 3(2002), 1-6. 
doi:10.4000/polis.7678 
Walsh, C. (2006). Interculturalidad y (de)colonialidad: diferencia y nacion de otro modo. Paper presented 
at the 14th Conferencia Internacional Desarrollo e Interculturalidad, Imaginario y Diferencia: la 
nación en el mundo andino, Ecuador.  
Walsh, C. (2008). Interculturalidad, plurinacionalidad y decolonialidad: las insurgencias político-
epistémicas de refundar el estado. Tabula Rasa, 9, 131-152.  
Walsh, C. (2009). Interculturalidad, Estado y Sociedad: luchas (de) coloniales de nuestra época. 
Ward, T. (2011). The right to free, prior and informed consent: indigenous peoples' participation rights 
within international law. Northwestern Journal of International Human Rights, 10(2), 54-84.  
266 
 
Westman, I. (2013). "We value it because it is only on the earth that you can put your feet" - A case study 
of landscape values and perspectives in the Indigenous Territory and National Park Isiboro 
Secure highway conflict. (Bachelor's thesis), University of Gothenburg, Sweden. 
Yampara Huarachi, S. (2001a). El viaje del Jaqi a la Qamaña. El hombre en el Vivir Bien. In J. C. Medina 
(Ed.), Suma Qamaña: la comprensión indígena de la Buena Vida (pp. 73-82). Bolivia: PADEP-
GTEZ.  
Yampara Huarachi, S. (2001b). ¿Empresa Ayllu o Ayllu Qamaña? In J. Medina (Ed.), Suma Qamaña: la 
comprensión indígena de la Buena Vida (pp. 137-146). Bolivia: PADEP-GETZ.  
Yampara Huarachi, S. (2010, 7 November 2010) Debate del Buen Vivir, una solución a la crisis 
civilizatoria. Interviewer: K. Arkonada. Rebelión Magazine, Bolivia. 
Yampara Huarachi, S. (2011). Cosmovivencia andina. Vivir y convivir en armonía integral-Suma Qamaña. 
Bolivian Studies Journal, 18, 1-22. doi:10.5195/bsj.2011.42 
Yrigoyen Fajardo, R. Z. (2011). El horizonte del constitucionalismo pluralista: del multiculturalismo a la 
descolonización. In C. Rodríguez - Garavito (Ed.), El derecho en América Latina: un mapa del 
pensamiento jurídico del siglo XXI (1 ed ed.). Argentina: Siglo Veintiuno Editores. 
Zabalaga Estrada, M. (2010). Organización económica del Estado: análisis del Título I de la Cuarta Parte 
de la nCPE Miradas: nuevo texto constitucional (pp. 577-586). La Paz - Bolivia: Instituto 
Internacional para la Democracia y la Asistencia Electoral (IDEA Internacional), Vicepresidencia 
del Estado Plurinacional de Bolivia and Universidad Mayor de San Andrés. 
Zafforini, E. R. (2010). La naturaleza como persona: Pachamama y Gaia. In I. Chivi Vargas (Ed.), Bolivia: 
nueva constitución política del estado – conceptos elementales para su desarrollo normativo. (pp. 
109-127). Bolivia: Vicepresidencia del Estado Plurinacional de Bolivia. 
Zegada, M. T. (2008). Una respuesta a la exclusión social de difícil aplicación Comentarios a la propuesta 
constitucional aprobada por la Asamblea Constituyente boliviana. (pp. 7-24). Bolivia: Instituto 
Internacional para la Democracia y la Asistencia Electoral (IDEA Internacional). 
Zenteno Brun, H. (2009). Acercamiento a la visión cósmica del mundo Andino. Punto Cero, 14(18), 83-
89.  
